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ORAL JUDGEMENT
1. By filing this Special Gvil Application under

Article 226 of the Constitution of India, the petitioner
has challenged the order of his detention passed by the



District Magistrate, Surat, on 29th of January, 2005 in
exerci se of powers conferred upon hi munder Section 3(1)
of the Gujarat Prevention of Anti Social Activities Act,
1985 ("PASA Act" for short). The petitioner is under
detention as cruel person, within the neaning of the PASA
Act, from29th of January, 2005, in pursuance of the
above said order of detention passed by the District
Magi strate, Surat.

2. The grounds of detention as placed on record
reveal that the detaining authority relied upon two types
of materials to arrive at the subjective satisfaction
Firstly, the detaining authority took into consideration
three crimes registered against the petitioner, and
secondly, three in-canera statenments, as recorded by
sponsoring authority on 24th of January, 2005 and as
verified by the detaining authority on 28th of January,
2005. The identity of the witnesses is not disclosed by
the detaining authority, claimng privilege under Section
9(2) of the PASA Act.

3. Al the three crimes registered against the

petitioner cane to be registered before Pal sana Police
Station. The first crine was registered on 3rd of
February, 2003 for the offence punishabl e under Section
11(1) of the Prevention of Cruelty to Animals Act, 1960
and it was alleged that the petitioner and his co-accused
kept two calves wthout water and fodder. The second
crime was registered against the petitioner on 22nd of
January, 2005 for the offence punishable under Sections
5, 6 and 8 of the Bonbay Aninmal Preservation Act, 1954
and wunder Section 11(1) of the Prevention of Cruelty to

Ani nal s Act, 1960. The allegation was t hat t he
petitioner was involved in running a slaughter house near
vi |l | age Bal eshwar. The third crinme was registered on

24t h of January, 2005 though the petitioner was arrested
on 23rd of January, 2005 at 3.00 p.m in the second
of fence. The crime shown at SI.No.3 was registered
against the petitioner on 24th of January, 2005 at 14.30
hours, for the offence punishable under Sections 3 and 8
of the Bombay Animal Preservation Act, 1954, and as per
Section-11 (d) (e) & (f) of the Prevention of Cruelty to

Ani nal s Act, 1960. The allegation was that the
petitioner tethered three cows and five calves behind
Harijan Vas of vil |l age Bal eshwar . The detai ni ng

authority considered exhaustively and thoroughly the
i nvestigation papers in the above said crines and cane to
t he conclusion that the petitioner was a habitua
of fender comitting offences puni shable under the above
said Acts.



4. Qut of three in-camera statements, the first

witness referred to an incident occurred before two and
hal f nonths fromrecording of his statenent. At night,
the wtness was going on his notorcycle through Pal sana
three roads, and in the neantinme, the petitioner also
passed through in one tenpo, which was | oaded w th cows,
buf fal oes and cal ves. The tenpo overtook the notorcycle
with excessi ve speed and, therefore, the wtness
apprehended the tenpo and had overtaken the sane. The
petitioner stopped the tenpo and got down fromit, and
other two acconplices of the petitioner also cane out of
t enmpo. They caught hold of the wi tness and wi tness was
threatened that the petitioner was a headstrong person
and thereafter the wtness was beaten by them The
wi t ness rai sed shouts for help, which attracted a crowd
of passing vehicles, but none dared to rescue the
wi tness. The vehicles which were stopped on the road
wer e driven away on administering threats by the
petitioner. By act of supplication, the wtness could
save his skin. The petitioner threatened the w tness
that if he became an obstacle in his activities of
slaughtering animals, he would be done to death. The
second witness referred to an incident occurred before
one nonth of recording of his statement. \Wile wtness
was going towards his field, petitioner and hi s
acconpl i ces caught hold of himand stated that if wtness
act according to the instruction of petitioner, he would
get reward. Wien witness was ready to listen to the
petitioner, he stated that he was in scarcity of aninmals
i ke cow, buffal oes and calves, and he was in need of
such ani mal s. People refused him to sell animals,
therefore, the w tness should purchase such animals from
that area for the petitioner. The witness refused the
of fer of the petitioner. Thereupon, witness was caught
hold by his head and was thrown on the ground by the
petitioner and was beaten. The witness raised shouts,
but none dared to rescue him The third witness referred
to an incident occurred before one nonth of recording of

his statement. 1In the evening, wtness was returning
fromhis field and was accosted by the petitioner and his
acconpl i ces. The W t ness was told that he was

obstruction in their business and i nformed people not to
sell any animals to the petitioner. The witness refused
the allegation of the petitioner. Thereupon, the witness
was beaten by a fist inflicted by the petitioner and
thereafter the acconplices of the petitioner also started
beating the witness. Though a crowd was gat hered, but
none dared to intervene. Utimately, the wtness was
threatened by the petitioner that if wtness becane
obstacle in their business, he would be slaughtered.



5. Relying wupon the above nmaterials, the detaining

authority cane to the conclusion that the petitioner was
a habitual offender and of cruel mind. The detaining
aut hority concluded that the petitioner was of ferocious
and dangerous tendency and after form ng a gang through
bul lying tactics commtted of fence under the above two

Act s. Whoever objected to the activities of the
petitioner, such persons were beaten in the public by the
petitioner. On account of fear and terror of the
petitioner, no citizens dared to file conplaints agai nst
the petitioner. 1In view of the detaining authority, the

petitioner was cruel person wthin the meaning of the
PASA Act, and his activities were prejudicial to the
mai nt enance of the public order, and were required to be
prevented forthwith. After considering renmedi al neasures
avai |l abl e, against the petitioner under the general |aw,
the detaining authority cane to the conclusion that the
activities of the petitioner were required to be
prevented forthwith and, there was no other alternative,
except to detain the petitioner under the PASA Act as
cruel person. The detaining authority, therefore, passed
an order of detention of the petitioner, which is under
challenge in this petition

6. Learned Advocate M. Shaktisinh Gohil for the
petitioner and learned AGP M.I.M Pandya for the
respondents were heard at | ength.

7. Qut of various grounds urged on behalf of the
petitioner to challenge the order of detention, as
opposed and controverted by |earned AGP, it appears that
this petition can be exam ned and di sposed of on the sole
issue as to whether the detaining authority applied mnd
properly in branding the petitioner as a cruel person
wi thin the neani ng of Section-2 (bbb) of the PASA Act.

8. Fromthe rival contentions, it is necessary to

observe t hat in t he matter of detention, prine
consi deration nmust not be | ost sight of that the object
of detention law is prevention and not the punishment.
It is utnobst necessary that while arriving at the
subj ective satisfaction, the behaviour or the activities
of the detenu nust be carefully scrutinized by the
detaining authority because such behaviour is a core and
backbone of the preventive action. The apprehension of
the detaining authority about behavi our of the detenu,
which mght be alleged to be prejudicial to the society
must pass through the strict scrutiny of the detaining
authority. There nmust be cogent material before the
detaining authority indicating tendency of repeating
prejudi ci al behaviour of the detenu to the society.



9. It nust not also be lost sight of that in the
present case, the petitioner is branded as cruel person
wi thin the neaning of Section 2(bbb), of the PASA Act.
The intention of legislature is very clear fromthe
phraseol ogy used and enployed in the statue. It is
necessary to reproduce the definition of cruel person as
inserted under the PASA Act vide Section 2 of the
Amending Act No.16 of 1985, the statue lays down as
under : -

"(bbb) "cruel person" neans a person, who either
by hinself or as nenber or Ileader of a gang
habitually commts or attenpts to conmmit abets
the conmi ssion of an offence punishable under
Section 8 of the Bonbay Animal Preservation Act,
1954 (Bom LXXI| of 1954)"

10. Now going through t he provi si ons of t he
definition of "cruel person”, frombare reading of the
sanme, it becomes clear that the |egislature intended such
behavi ours to be branded as behaviour of a cruel person
when such person either by hinself or as nenber or | eader
of a gang habitually comrits or attenpts to commit or
attenpts an offence punishable under Section 8 of the
Bonbay Ani nmal Preservation Act, 1954. The said Section 8
prescri bes penal ty for t he contravention of the
provisions of the said Act and the inportant provisions
in the said Act, are grafted in Section 5 so far as the
of fence part is concerned whereby slaughtering of aninmals
is made prohibited and restricted and is allowed only on
certain conditions. There must be overt behaviour of
habitually conmitting the offences as prescribed under
the provisions of Bombay Animal Prevention Act, 1954, on
the part of detenu, before he is branded as "crue
person".

11. Habitually committing the offence refers to
repetitive tendency of human conduct to conmit the sane
act . It is necessary to refer here to the observations
made by the Apex Court in the matter of GOPALANACHARI Vs.
STATE OF KERALA, as reported in AIR 1981 S.C. 674, while
dealing with termnology like "by habit", "habitual",
"desperate", "dangerous, "hazardous" etc. wth reference
to Section 110 of the Code of Criminal Procedure. The
Apex Court observed as under in paragraph No.6.

"6. Article 21 insists that no nman shall be
deprived of his life or personal liberty except
according to the procedure established by |aw.
In Maneka Gandhi case(l) this Court in clearest



The pri

terns strengthened the rule of law vis a vis
personal liberty by insisting on the procedure
contenplated by Art. 21 having to be fair and
reasonabl e, not vagarious, vague and arbitrary:
nci pl e of reasonabl eness, which legally as

wel | as philosophically, is an essential elenent
of equality or non- arbitrariness pervades
Article 14 1like a brooding omi presence and the

procedure contenplated by Article 21 nust answer
the test of reasonableness in order to be in
conformity with Article 14. It nust be "right
and just and fair" and not arbitrary, fanciful or
oppressive; otherwise, it would be no procedure
at all and the requirenent of Article 21 would
not be satisfied.

The principles and procedures are to be applied

which, in any particular situation or set of
circunstances, are right and just and fair
Natural justice, it has been said, is only "fair
play in action". Nor do we wait for directions
fromParlianent. The comon |aw has abundant
riches; there may we find what Byles, J., called
"the justice of the common | aw'

Procedural safeguards are t he i ndi spensabl e
essence of I|iberty. In fact, the history of
personal liberty is largely the history of
procedural safeguards and right to a hearing has
a human-right ring. |In India, because of poverty
and illiteracy, the people are unable to protect
and def end their rights; observance of

To sum

fundanmental rights is not regarded as good
politics and their transgression as bad politics.
I sonetines pensively reflect that people's
mlitant awareness of rights and duties is a
surer constitutional assurance of governnental
respect and response than the sound and fury of
the 'question hour' and the slow and unsure
delivery of court wit.....

up, 'procedure' in Article 21 means fair
not formal procedure. "Law is reasonable | aw,
not any enact ed pi ece. As Article 22

specifically spells out the procedural safeguards
for preventive and punitive detention, a |law
providing for such detentions should conform to
Article 22. It has been rightly pointed out that
for ot her rights forming part of persona

liberty, the procedural safeguards enshrined in
Article 21 are available.[(1978) 1 SCC 248 at p.



338 (per Krishna lyer,J.) : (AR 1978 SC 597)]

The constitutional survival of s. 110 certainly
depends on its obedience to Art. 21, as this
Court has expounded. Wrds of wi de inmport, vague
anplitude and far too generalised to be safe in
t he hands of t he Pol i ce cannot be
constitutionalised in the context of Art. 21
unl ess read down to be as a fair and reasonable
legislation with reverence for human rights. A

gl ance at s. 110 shows that only a narrow
signification can be attached to the words in
clauses (a) to (g), "by habit a robber....", "by

habi t a recei ver of stolen property....",
"habitually protects or harbours thieve....",
"habitually commits or attenpts to commt or
abets the conmmission of .... ", "is so desperate
and dangerous as to render his being at |arge
wi thout security hazardous to the conmunity"”.
These expressions, when they become part of the
preventive chapter with potential for deprivation
of a man's personal freedom upto a period of
three years, must be scrutinised by the court
cl osely and anxiously. The poor are picked up or
brought up, habitual w tnesses swear away their
freedom and courts ritualistically conmit themto
prison and Art. 21 is for thema freedom under
total eclipse in practice. Courts are guardians
of human rights. The comon man | ooks upon the
trial court as the protector. The poor and the
illiterate, who have hardly the capability to
def end t hensel ves, are nevert hel ess not
"non-persons', the trial judges nust renenber,
This Court in Hoskot's case has laid down the | aw
that a person in prison shall be given legal aid
at the expense of the State by the court
assigning counsel. 1In cases under s. 110 of the
Code, the exercise is often an idle ritua

deprived of reality although a man's liberty is
at st ake. We direct the trial magistrates to
di scharge their duties, when trying cases under
S. 11(), with great responsibility and whenever
the counter-petitioner is a prisoner give himthe
facility of being defended by counsel now that
Art. 21 has been reinforced by Art. 39A.
O herwi se the order to bind over will be bad and
voi d. W have not the slightest doubt that
expr essi ons like " by habi t ", "habi t ual "

"desperate", "dangerous", "hazardous" cannot be
flung in the face of a man wth Jlaxity of
semanti cs. The Court nust insist on specificity



of facts and be satisfied that one swallow does
not make a sumer and a consistent course of
conduct convincing enough to draw the rigorous
inference - that by confirmed habit, which is
second nature, the counter-petitioner . is sure
to conmt the offences nentioned if he is not
kept captive. Preventive sections privative of

freedom if incautiously proved by indolent
judicial processes, may do deeper injury. They
will have the effect of detention of one who has

not been held guilty of a crinme and carry with it
the judicial inprimatur, to boot. To call a man
dangerous is itself dangerous; to call a nan
desperate is to affix a desperate adjective to
stigmati ze a person as hazardous to the comunity
is itself a judicial hazard unless conpul sive
testi mony carrying credence is abundant |y
avai |l abl e. A sociol ogi st may pardonably take the
view that it 1is the poor nan, the man wi thout
political clout the person wthout econom ¢
stamna, who in practice gets caught in . the
coils of s. 110 of the Code, although, we as
court, cannot subscribe to any such proposition
on mere assertion wthout copious substantiation

Even so, the court cannot be unm ndful of socia

realities and be careful to require strict proof

when personal |iberty nmay possibly be t he
causality. After all, the judicial process mnust
not fail functionally as the pr ot ect or of
personal liberty."

[ Enphases suppli ed]

12. Now referring to the facts of the present case,

it is clearly borne out that the detaining authority
referred to two types of aforesaid naterials. Qut  of
whi ch, in-canera statenents as recorded by the sponsoring
aut hority and verified by the detaining authority,

nowhere on the face of it, it is disclosed that any
of fence constituting wunder Section - 8 of the Bombay
Ani mal s Preservation Act, 1954 is nmde out . On

scrutinising the rest of the materials i.e. three crines
regi stered against the petitioner, it is clear that the
first offence is registered against the petitioner under
the Prevention of Cruelty to Aninals Act, 1960 and not
under the Bonbay Aninal Preservation Act, 1954, as
envi saged by Section 2 (3)(b) of the PASA Act. Now
considering the remaining two cases filed against the
petitioner i.e. Crime Register Nos. 9/2005 and 27/2005
of Pal sana Police Station, it clearly appears that, on
going through the papers of investigation and First



Informati on Report filed, by any stretch of reasoning, it
could not be said that the investigation papers reveal or
exhi bit the habitual tendency of the petitioner to commt
such offences especially in view of the decision of
Copal anachari  (supra), the habit of doing such acts
repeatedly by way of second nature, as a confirmed
conduct, only nay attract rigorous inference of
habitually conmitting the said offences. So far as
preventive detention | aws are concerned, phrases enpl oyed
like "habitual offender"” nust not be given any laxity in
its application to given facts. At the npst, in the
present case, the two crinmes registered against the
petitioner, reveals cruelty to aninmals for which proper
proceedings are filed against the petitioner. |If the
all egations are taken at their face wvalue, it could
hardly be said that such allegations disclose habitua
tendency of conmitting the offences by petitioner as
envi saged by Sections 5 and 8 of the Bonbay Anina
Preservation Act, 1954,

15. In the matter of MJUSTAKM YA JABBARM YA SHAI KH Vs.

M M VEHTA, COW SSIONER OF POLICE AND OTHERS, as
reported in 1995 (3) SCC 237, the Apex Court after
referring to the decision of Apex Court in the matter of
Copal anachari (Supra), while discussing Section 2(c) of
the PASA Act and nore particularly dealing with the
phraseol ogy of "habitually committing offence" enployed
t herei n observed as under in para-8.

" 8. The Act has defined "Dangerous person” in
clause (c) of Section 2 to nmean a person who
either by hinmself or as a nenber or |eader of a
gang habitually conmmits or attenpts to conmit or
abets the commission of any of the offences
puni shabl e under Chapter XVI or Chapter XVII of
the Penal Code or any of the offences punishable
under Chapter V of the Arms Act. The expression

"habit" or "habitual" has however, not been
defined under the Act. According to The Law
Lexi con by P. Ramanat ha Aiyar, Reprint Edn

(1987), p.499, 'habitually' neans const ant
customary and addicted to specified habit and the
term habitual crimnal may be applied to anyone
who has been previously convicted of a crime to
the sentences and conmitted to prison nore than
twice. The word 'habitually' nean 'usually' and

"general ly'. Al nmost similar meaning is assigned
to the words 'habit’ in Aiyar's Judi ci al
Dictionary, 10th Edn. p. 485. It does not

refer to the frequency of the occasions but to
the invariability of practice and the habit has



to be proved by totality of facts. It,
therefore, follows that the conplicity of a
person in an isolated offence is neither evidence
nor a material of any help to conclude that a
particular person is a 'dangerous person' unless
there is material suggesting his conplicity in
such cases which lead to a reasonabl e concl usion

that the person is a habitual crimnal. In
Copal anachari v. State of Kerala this Court had
an occasion to deal with expressions I|ike "bad
habit", "habitual", "desperate", "dangerous", and
"hazar dous". This Court observed that the word

habit inplies frequent and usual practice. Again
in Vijay Narain Singh v. State of Bihar this
Court construed the expression "habitually" to
nmean repeatedly or persistently and observed that
it inplies a thread of continuity stringing
t oget her simlar repetitive acts but not
i sol ated, individual and dissinmlar acts and that
repeated persistent and simlar acts are
necessary to justify an inference of habit. It,
therefore, necessarily follows that in order to
bring a person within the expression "dangerous
person” as defined in clause (c) of Section 2 of
the Act, there should be positive material to
i ndi cate t hat such per son is habi tual I y
conmitting or attenpting to conmit or abetting
t he conm ssion of offences which are punishable
under Chapter XVI or Chapter XVII of |PC or under
Chapter V of the Arns Act and that a single or
i solated act falling under Chapter XVI or Chapter
XVII of IPC or Chapter V of Arms Act cannot be
characterized as a habitual act referred to in
Section 2(c) of the Act."

[ Enphasi s suppli ed]

16. In view of the above discussion, the order passed

by the detaining authority, which is under <challenge in
this Special Civil Application, is required to be quashed
on the grounds di scussed above.

17. In the result, the petition is allowed. The
order passed by the District Magistrate, Surat, on 29th
of January, 2005, against the petitioner in exercise of
powers under Section 3(1) of the PASA Act is hereby
guashed and set aside. The detenu - Qulansha S/o
Kasamsha Fakir is hereby ordered to be set at liberty
forthwith if he is not required to be detained in jai
for any other purpose. Rul e is made absolute. Direct
service is permtted.



[J. R VORAJ.]

p.n.nair



