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ORAL JUDGEMENT
1. This Special G vil Application under Article 226
of the Constitution of |India has been filed by the
petitioner challenging his detention in pursuance of the



order passed against him by the District Magistrate,
Ahmedabad on 27th January, 2005 in exercise of powers
conferred upon himvide Sub-Section (2)(a) of Section 3
of the Prevention of Black Marketing and Mi ntenance of
Suppl i es of Essential Commodities Act, 1980 (PBM Act for
short). The petitioner is under detention in pursuance
of the said order from 31st January, 2005.

2. The grounds of detention as placed on record
reveal the factual background that two separate teans of
Supply Departnent raided two prenmses on 9th August,
2004, first prem ses was situated at Alif Conplex, Near
Haj i bava Dargah at Sarkhej, where sone quota of blue
kerosene was found in the said prem ses. For the present
petition, this fact is not relevant, but the second
prem ses was raided by the departnent on the sanme day,
situated at the compound of S.K  Tiles, Godown No.12, on
Sar khej - Sanand H ghway Road. During this raid also,
sonme quantity of suspecious LDO and kerosene was found.
Both the prem ses raided belonged to one Mhmed Faruk
Dul ebhai  Shai kh @ Munnabhai, according to the grounds of
detention order. However, further the grounds of
detention indicate that one statement of Sureshbha
Bhagvati prasad Jani was recorded by the authority and
accordingly second premses i.e. Godown No.12 was owned
by one Mikhtar bhai Sul enmanbhai Shai kh and was rented to
the petitioner for the rent of Rs.4200-00 per nonth. The
present petitioner Kundanbhai Del ebhai Shai k happens to
be brother of Mhmred Faruk Dul ebhai Shai kh @ Minnabhai
as stated by the learned AGP, because this fact is
nowhere stated in the detention order. Any how, in
pur suance of the above said two raids, the authority al so
i nspect ed fair price shop owned by the present
petitioner, situated at City Taluka, Shahwadi. The
present petitioner was |licenced to run a fair price shop
The authorities raided and inspected the said shop and
record mai ntained by the petitioner on 9th August, 2004,
11th August, 2004, 18th August, 2004, 22nd Sept enber,
2004, and it was found that quantity of 3000 Iliters of
kerosene received by the petitioner was not distributed.
The bill books were not nmmintained, according to |[|aw,
sale register was seized and it was found that in the
nonth of May, 2004, 84 liters of blue kerosene, in the
month of July, 2004, 77 liters of blue kerosene and in
the nmonth of June, 2004, 68 liters of blue Kkerosene was
di sposed of illegally by the petitioner instead of
distributing this quota of kerosene to the ration card
hol ders.

3. From the grounds of detention, it is not clear,
whet her materials found fromthe Godown No.12 al so forned



subject nmatter of subjective sati sfaction of t he
det ai ni ng aut hority. However, the detaining authority
nmentioned the fact of raid at godown No.12. The
detaining authority stated irregularities found at the
fair price shop of the petitioner and arrived at
subj ective satisfaction.

4. The detaining authority came to the conclusion

that though a crimnal case under Sections 3 and 7 of the
Essential Conmodities Act, 1955 was | aunched agai nst the
petitioner, but he was absconded in the said case. The
detaining authority also considered that for 90 days, the
licence of the fair price shop of the petitioner was
suspended, but in view of the detaining authority these
steps were not sufficient to prevent the black narketing
activities of the petitioner, which were prejudicial to
the rmaintenance of the supplies of commpdities essenti al
to community. The blue kerosene is subsidized by the
CGovernment and according to law, a systemis set up by
the Government to distribute the said blue kerosene anong
the I ower and middle incone conmune citizens for house
hol d use. VWile white kerosene for the industrial
purpose is available at very higher price in open nmarket.
In substance allegations against the petitioner were
that, he obtained blue kerosene at subsidized rates and
sold some quota in the open market wi th higher prices and
conmitted black marketing. The detaining authority also
took into consideration that in 1995 al so, the petitioner
was detained for simlar activities, but the said order
was quashed by the Suprenme Court on technical grounds.
The detaining authority, therefore, reached to the
subj ective satisfaction that t here was no ot her
alternative, except to pass the order of detention
agai nst the petitioner under the PBM Act. The detai ning
authority, therefore, passed the order of detention of
the petitioner, which is under challenge in this Speci al
Cvil Application

5. Learned advocate Ms.Sahin Quareshi for |earned
advocate M. M T. Saiyed for the petitioner and | earned AGP
M .1.M Pandya for respondents No.1, 2 and 3 and | earned
St andi ng Counsel M.MT.A Shai kh for respondent No. 4
were heard at length. The affidavit-in-reply as filed by
M.A K Ganguli under Secretary in the departnent of
Consunmer Affairs Food and Public Distribution, New Delh
were al so taken into consideration

6. Qut of various grounds urged on behalf of the

petitioner to challenge the order of detention as opposed
and controverted by the | earned AGP and Standi ng Counse
for the Central Governnent, it appears t hat this



application can be exam ned and di sposed of, on the sole
i ssue as to whether the order of detention is vitiated on
account of inproper application of mind by the detaining
authority in taking into consideration extraneous or
irrelevant material, in reaching to the subj ective
sati sfaction.

7. Unanbi guously, the detaining authority has taken

into consideration earlier detention order passed agai nst
the petitioner by the detaining authority on 16th August,
2005. To be nore specific, it would be necessary to
refer to free translation of paragraph No.8 of the
grounds of detention, which is as under: -

"Earlier also you have acted in a manner
prejudicial to the rmaintenance of supplies of

commodities essential to comunity, |ike kerosene
and commtted black marketing. To prevent such
illegal activities vi de or der No.
ASB/ | nqui ry/ PB/ Det ent i on/ Regi st ered No. 28/ 95
dated 16.08. 1995 an order of detention was passed
against you and you were detained. You were
rel eased by the Supreme Court on techni ca
grounds. Thus, you are habitual of conmitting

illegal activities."

8. Now the question is whether the previous order of
detention passed against the detenu, and quashed by the
Court, can be taken into consideration by the detaining

aut hority, subsequent |y, and whet her taking such
previous order into consideration would anount to take
ext raneous mat eri al in consi deration and whet her

subj ective satisfaction of the detaining authority would
be vitiated on this count.

9. The facts of the present case are squarely
covered by a decision of the Apex Court in the matter of
CHHAGAN BHAGWAN KAHAR Vs. N. L. KALNA AND OTHERS, as
reported in AIR 1989 S.C. 1234. In alnmpst simlar
circunmstances, the Apex Court observed as wunder in
par agraph No. 15.

"15. M. Poti has sought to explain the statenent
of the detaining authority nade in his counter
saying that the earlier proceeding was considered
only to a linmted purpose of taking note of the
detenu's continued involvenent of bootlegging
activities; but the entire grounds of earlier
detention as they were, were not considered. W
are unable to accept his explanation because the
detaining authority, in the counter, in clear



terns had expressed that he considered t he
earlier grounds of detention also. Incidentally,
it was brought to our notice that a copy of the
earlier grounds of detention was also one of the
docunents furnished to the detenu in the present
case which confirns the fact that the detaining
authority has considered the earlier grounds of
detention along with other documents for draw ng
his requisite subjective satisfaction for passing
this inpugned order. In other words, the earlier
grounds of detention dated 2-1-1987, quashed by
the H gh Court was one of the material docunents
considered by the detaining authority in draw ng
his subjective satisfaction. Therefore, we hold
that this order of detention is vitiated, on the
ground that the detaining authority has taken
into consi deration t he grounds of earlier
detention order along with other materials for
passing this inmpugned order. Hence, the order is
liable to be set aside. Accordingly, we quash
the detention order on this ground and direct
that the detenu be set at liberty forthwith if
his detention is not required for any other
case."

10. In the present case also, to infer future

repetitive conduct of t he petitioner-detenu, t he
detaining authority has taken into consideration the
earlier order of detention passed against the petitioner
and quashed by the Suprene Court, as past conduct, which

is not permssible as aforesaid by the Apex Court. The
order in question, therefore, is required to be quashed
and set aside on this ground alone, because t he

subj ective satisfaction arrived at by the detaining
authority is not valid, legal and in accordance with | aw.

11. In the result, the petition is allowed. The
order passed by the District Magistrate, Ahnedabad on
27t h January, 2005, against the petitioner in exercise of
powers under Sub Section (2)(a) of Section 3 of the PBM
Act is hereby quashed and set aside. The det enu
KUNDANBHAI DULEBHAI SHAI KH is hereby ordered to be set at
liberty forthwith if he is not required to be detained in
jail for any other purpose. Rule is made absol ute.
Direct service is permtted.

[J. R VORAJ.]

(vijay)



