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ORAL JUDGEMENT
1. This Special Cvil Application under Article 226
of the Constitution of |India has been filed by the
petitioner challenging his detention in pursuance of the
order passed against himby Police Com ssioner, Surat



Cty, on 30th Novenmber, 2004, in exercise of powers
conferred upon him under Section 3(1) of the Cujarat
Prevention of Anti Social Activities Act, 1985 (PASA Act
for short). The petitioner is wunder detention as
danger ous person from 30th Novenber, 2004 in pursuance of
t he above order.

2. The grounds of detention as placed on record

reveal t hat t he det ai ni ng aut hority t ook into
consideration two types of materials in arriving at
subj ective satisfaction. Firstly, t he det ai ni ng

authority took into consideration two crines registered
agai nst the petitioner for the of fences punishable under
Sections 394, 397, 120-B and 342 of the Indian Penal Code
and wunder Section 25(1)A of the Indian Arms Act, 1959,
bot h before Varachha Police Station, Surat. The first
crime was registered on 10th June, 2004 wherein the
petitioner was, according to the allegations, involved in
robbery of raw di anonds and Maruti Zen Car. The second
case was registered on 2nd July, 2004 wherein the
petitioner was found to have involved in robbery of
her o- honda and robbed dianonds worth Rs.30,000-00. The
detaining authority took into consideration thoroughly
and exhaustively investigation papers in both the cases
and came to the conclusion that the petitioner was a
habi t ual of f ender

3. Secondly, the detaining authority relied upon two

i ncamera statenents as recorded by t he sponsori ng
authority on 30th October, 2004 and 31st Cctober, 2004 as
verified by the detaining authority on 26th Novenber,
2004. The identity of the witness is not disclosed by
the detaining authority claimng privilege under Section
9(2) of the PASA Act. The first witness referred to an
i nci dent occurred on 21st August, 2004, while the w tness
was passing through Varachha Police Station area, the
petitioner and his acconplices accosted himand denmanded
everything which the wtness possessed. The wi tness
stated that he had nothing with him The w tness was
beaten by the petitioner and his acconplices, though the
crowmd was gat hered, but the sane was di spersed on account
of fear and terror of the petitioner. Utimately the
public order was disturbed and the petitioner snatched
cash of Rs.2,000-00 and di anobnds worth Rs.5,000-00 from
t he witness. The second incident was occurred on 5th
Sept enber, 2004, while the witness was passing through
Varachha Police Station area, at about 13.00 hours, he

was rounded by the petitioner and his acconpli ces. The
witness was threatened and to produce whatever was wth
himand to hand over the sane to the petitioner. The

petitioner attenpted to snatch wallet fromthe pocket of
the witness and on refusal, the w tness was beaten. The



shouts for help raised by the witness, attracted the

crowd, but non-dared to rescue the witness. The crowd
was dispersed on account of fear and terror of the
petitioner and public order was disturbed. Utimately

the petitioner snatched Rs.4,000-00 in cash fromthe
wi tness and one gold ring fromthe wtness.

4. Fromthe above material, the detaining authority

cane to the conclusion that the petitioner was indul ged
inillegal activities of commtting robbery and extorting
noney from the innocent <citizens. The det ai ni ng
authority concluded that the petitioner was a dangerous
person within the neani ng of PASA Act. The detai ni ng
authority came to the conclusion that the petitioner was
ferocious and violent tenperanent and was beating and
harassing innocent <citizens for executing his illega
activities. On account of terror and fear of the
petitioner, nobody dared to file any conpl aint agai nst
hi m The detaining authority concl uded t hat t he
activities of the petitioner were prejudicial to the
mai nt enance of public order and were required to be
prevented forthwith. After considering other alternative
renedi es available against the petitioner under the
general law, the detaining authority cane to t he
conclusion that there was no other alternative, except to
detain the petitioner under the PASA Act as dangerous
person to prevent his illegal activities forthwth. The
det ai ni ng authority, therefore, passed an order of
detention of the petitioner as aforesaid which is under
chal l enged in this petition

5. Learned advocate M.V.H Patel for the petitioner
and | earned AGP M.I|.M Pandya for the respondents were
heard at |ength.

6. Qut of wvarious grounds urged on behalf of the
petitioner to challenge the order of detention as opposed
and controverted by the learned AGP, it appears that this
petition can be exanmi ned and disposed of on the sole
issue that whether the right of the petitioner to make
effective representation as guaranteed under Article
22(5) of the Constitution of India is breached.

7. Admittedly, t he det ai ni ng authority placed

reliance upon the investigation papers of the two crines
regi stered against the petitioner. On going through the
papers as served upon the petitioner at the time of
execution of the order upon the petitioner, panchnanas
pl aced at pages No.7, 8 and 9 are relied upon by the
detaining authority. The copies of the panchnamas pl aced
on record at pages No.8, 9 and 10 are typed copies and do



not bear or display the signature of the panchas in any
of the three panchnamas. The ori gi nal panchnanas
undoubt edly nust be bearing the signatures or thunb narks
as the case may be of the persons who were panchas of the
sai d panchnamas. This exact position is not reflected in
the copies of the panchnamas served upon the petitioner

The petitioner vide his representation dat ed 17th
December, 2004 which he preferred to the State Government
stated clearly that the said panchnamas were infact not
signed by the panchas purported to have signed the said
panchnamas. It was al so requested in the said
representation that the petitioner be served wth the
xerox copies of the said panchnanmas to nake effective
representation, no such copies were provided to the
petitioner by the detaining authority or the Government.

8. In the above nentioned fact situation, it is
abundantly clear that in absence of the docunments as
prayed for by the petitioner, the right to make effective
representati on guaranteed under Article 22(5) of the
Constitution of India is breached and further detention
of the petitioner has beconme bad in law The order
challenged in this petition, is required to be quashed
and set aside on this ground al one.

9.In the result, the petition is allowed. The

order passed by Police Conmi ssioner, Surat Gty on 30th
Novermber, 2004, against the petitioner in exercise of
powers under Section 3(1) of the PASA Act is hereby
guashed and set aside. The detenu - Bhaveshbhai Mafatl al
Patel, is hereby ordered to be set at liberty forthwith
if he is not required to be detained in jail for any
other purpose. Rule is nade absolute. Direct service is
permtted.

[J. R VORAJ.]

(vijay)



