SCA/ 1748/ 2005 17 JUDGVENT

IN THE H GH COURT OF GUIARAT AT AHMEDABAD
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For Approval and Signature:

HONOURABLE MR. JUSTI CE AKI L KURESH

1 Whet her Reporters of Local Papers nay be al |l owed
to see the judgnent ?

2 To be referred to the Reporter or not ?

3 VWhet her their Lordships wish to see the fair copy
of the judgment ?

Whet her this case involves a substantial question
4 of law as to the interpretation of the

constitution of India, 1950 or any order nade

t her eunder ?

5 Whether it is to be circulated to the civil judge
?

GUAJRAT STATE ROAD TRANSPORT CORPORATI ON - Petitioner(s)

Versus
AMBUBHAI SHANABHAI RATHOD - Respondent (s)

Appear ance

MR HARDI K C RAWAL for Petitioner(s) : 1,
MR BHARAT JANI for Respondent(s) : 1,

CORAM : HONOURABLE MR JUSTI CE AKI L KURESH

Date : 31/08/2005

ORAL JUDGVENT

In the present petition, the petitioner has
chal l enged the legality of the award dated 31st July 2004
by which the Labour Court was pleased to set aside the

penalty of dism ssal of service inposed on the respondent
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by the petitioner-Corporation. The Labour Court was
i nst ead pl eased to di rect rei nst at enent of t he

respondent - wor kman as a fresh appoi nt ee.

2. The respondent who was working as a Conductor was
proceeded against departnentally for having commtted
m sconduct of having collected Rs.11.50 by way of ticket
fares from the passengers w thout issuing tickets. Upon
conclusion of the departnental inquiry, by an order dated
28.10.94, the respondent cane to be dismssed from
servi ce. In the inpugned award, the Labour Court
recorded that by witing dated 21.12.93, the respondent
had admtted the charge and the charge was thus validly
proved. However, the Labour Court relying on circular
No. 1498 issued by the Corporation found that the penalty
of dismssal ought not to have been inposed. In the
result, the dism ssal order was set aside and the workman

was ordered to be reinstated as a fresh appoi ntee.

3. The fact that the charge of <carrying ticketless
passengers after collecting fare fromthem was proved is
not seriously in dispute. Thus the proved charge agai nst
the respondent was one of msappropriation of public

noney. The circular which the Labour Court referred to
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was issued on 12th May 1995. Quite apart from the
guestion whether the circular was applicable and could
have been enforced against the Corporation so as to
interfere with the order of penalty inposed by the
di sciplinary authority, obviously when the disciplinary
authority passed the inpugned order, the circular was not
in existence and therefore could not have been utilised
by the Labour Court to interfere with the order of

penal ty.

4. In the case of Regional Mnager, UPSRTC v. Hoti Llal,

AlR 2003 SC 1462, the Hon' bl e Suprene Court observed that
the Court or the Tribunal while dealing with the quantum
of puni shrent has to record reasons as to why it felt
that puni shnent does not commensurate with the proved
charges. It was observed that the scope of interference
is very limted and restricted to exceptional cases. It
was a case where a Conductor had m sappropriated 16
rupees of fare collected fromthe passengers. It was in
this regard observed that if the charged enployee holds
the position of trust where honesty and integrity is the
inbuilt requirenents of functioning, it wuld not be
proper to deal with the matter leniently. M sconduct in

such cases has to be dealt with iron hands. Wen the
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person deals with public noney or is engaged in financial
transactions or acts in fiduciary capacity, highest
degree of integrity and trustworthiness is nust and

unexcepti onabl e.

5. Learned advocate appearing for the respondent-
wor kman submtted that the respondent was not guilty of
serious m sconduct and at best it could have been said to
be his negligence or inefficiency in discharge of his
duti es. No such case is established on record. Sinply
by stating so before the authorities or before the Court,
the charge of serious m sconduct of m sappropriation of
fare cannot be <converted into one of negligence or
i nefficiency. Nei t her the enployer nor the Labour Court

accepted the version of the workman in this regard.

6. Learned advocate for the respondent relied on the
decision of the Hon' ble Suprenme Court in the case of

Kail ash Nath Gupta V. Inquiry Oficer, A lahabad Bank,

AIR 2003 SC 1377 and contended that for procedural
| apses, punishnment of dism ssal would not be warranted.
As noted earlier, charge which was proved against the
respondent was one of m sappropriation of fare collected

and not of procedural defects.
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Rel i ance was al so placed on a decision of this Court

in the case of Gujarat State Road Transport Corpn. V.

Maganl al Bhi khahbai Raval, 2002 LAB.I1.C 391 and on the

decision of the Hon' ble Suprenme Court in the case of
State of Mysore v. Mache Gowda, AIR 1964 SC 506. On the
basis of these decisions, it was contended that the past
record if not nmade part of the departnental proceedings
cannot be relied upon by the enployer to justify the
ultimate puni shnent. Wth the above proposition, there
cannot be any dispute. In the present case, the incident
itself in isolation was sufficient to prevent the court
frominterfering with the order of punishnent inposed by
t he enpl oyer and ought to have been held so by the Labour

Court. In the decision of Janatha Bazar V. Secretary,

Sahakari Noukarara Sangh, AIR 2000 SC 3129, the Hon'ble
Suprene  Court observed that in case of proved
m sappropriation, there is no question of considering
past record. It is the discretion of the enployer to
consider the sane in appropriate cases. Qite apart from
this, the total Ilength of service put in by the
respondent by the time he was found to have conmitted the
above m sconduct was barely one-and-a-half years. In

such a short span, if it is found that the respondent has
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shown early signs of exhibiting lack of integrity, there
is no question of showing any leniency in such cases. In
that view of the matter, even in absence of any service
record, there is no scope for interfering with the order
of penalty. \When the |earned advocate for the respondent
requests for leniency or |esser punishnment, it is at this
stage that this Court cannot shut its eyes to the past
service record. The petitioner has produced on record
the default card of the respondent indicating as nany as
6 defaults of collection of fare without issuing tickets.
Though affidavit in reply has been filed by the
respondent, these factual aspects have not been deni ed.
In that view of the matter, when the question of show ng
I eniency arises, it is not possible for this Court to
ignore the realities and keep out of consideration the
fact that in a span of about one-and-a-half years, the
respondent had indulged in as many as 6 to 7 instances

of collecting fair wthout issuing tickets.

7. In the result, | find that the Labour Court erred in
interfering with the order of penalty inposed by the
petitioner. The award of the Labour Court is therefore
liable to be and is hereby set aside. The petition is

accordingly all owed. Rule is nmade absolute accordingly
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with no order as to costs.

(Aki | Kureshi, J.)

(vin)



