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IN THE HIGH COURD OF CHHATTT SGARH 2T BILASPUR,

CRIMIN AL APPEAL NO.  J S92 /2002

APPELL AT, ~ Mohan &ingh Netan son of Chaltran Netam

(IN JAIL}. ) L
. by Caste Cond, aged sbout 20 years, resident

of village Deodonger, P. S Farasgaon, I4istt,

Bast akrs

-
r

VERIU S,

State of Chhatti sgaih,

Through P, 8, Kondagaon, M stt.Bastar,C, G

CRIMINAL APPEAL U/S 374(2) OF Tr, P.C, 1073,

.Being aggrieved by the judgément, sentence

and conviction &t. 13,12, 2001 passed by the .

Third Addl, Session Judde Bastar in 5, T, No,

335/200;_1%;)5&.;&*& prefers ingtant appeal

on the following anongst othexr groundsia
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HIGH COURT OF JUDICATURE AT BILASPUR (CHHATTISGARH)

Division Bench™
Hon'ble Shri L.C.- Bhadoo and
Hon'ble Shri V. X, Shrivastava, J.J.

CRIMINAL APPEAL No.335 OF 2002

Mohan Singh Netom

Verasus
A
' State of Chhattisgarh
Pgesen’i': . .
Miss Sangeeta Mishra, Advocate: For the appeliant.
Shri Akhil Mishra with Shri Ravindra :
Agrawal, Pane! Lawyers: For the State/respondent. .

JUDGMENT

{Delivered on ﬁﬁ[t&*{?c?aber, 2005)

The following judgment of the Court wos delivered by Justice L.C.
Bhadoo:-

L. This appec‘!-is directed agdinsr the judgment dated 13™ December
2001 passed by the 3™ Additional Sessions Judge, Bastar at
Jﬁgda{pur in Sessions Trial No.335/2001 whereby the leorned 3™
Additional Sessions Judge after holding the accused/appeliant guilty
for the commigsion of the offence under Section 302 of fhe iPL,

sentenced him to underge imprisenment for life.

» 2. The prosecution case, in brief, ie that on B-4-2001 Phool Singh
Korram, Sarpanch of &ram Panchayat Kumharpara gave a report fo the
Police Station Kondagaon that one Basont Tiwari has informed him
\  that the dead body of some lady is lying in the bed-river of river

"Narangi”, and the head of the dead body has been underneath the
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sand. The Police registered the merg intimation (Ex.-P/1). The
Investigating Officer reached to the scene of cccurrence.  After
giving notice 1o the Panchas, Panchanama of the dead body (Ex.-/10)
was prepared. The Invesﬁga‘l'ingrbfficer took inte possession cne pair
of Ladies ‘Chappéi', broken pieces of bangles, blood stained soil as well
ag plain zoil from the place of occurrence under Ex.-P/11, While in the
Police custody, the accused/appeilont gave a memorandum {Ex.-P/12)

about the place of occurrence and in pursuonce of that the accused

took the ‘Invasﬁgdﬁng Officer to the place of occurrence and the
memorandum (Ex-P/13) in this regard was prepared. The
Invesfigaﬂng Officer got clothes of the deceased identified from the
mc‘l‘her and father of the deceased under Ex.-P/18(A). The
Investigating Officer prepared the site pkm Ex.-P/19. The
postmortem of the dead nody was conducted by the dogior in-charge,
| y | Primary Heaith Centre, Kondagaon and he prepared the postmortem
‘ ' report Ex.-P/29. After completion of the investigation, charge sheer
| | was filed against the accused/appellant for the commission of murder
of Geeta Bai in the Court of J udicial Magistrate, 1" Clags, i{énciagaon

whe in turn committed the case for trial fo the Sessions Judge frem

where the learned 3™ Additional Sessions Judge, Bastar at Jagdalpur

received the case on transter.

3. The prosecution in order to brove the offence against the
accused/appeliant examined 17 witnesses. On the other hand, the
statement of the accused was recorded under Section 312 of the
CrP.L. in wmch he denied the prosecution evidence anci stated that he

T " is innocent and he has been falzely implicated in ?%‘e crime. Learned
o Additional Sessions Judgz after hearing the arguments of learnad
Lw Additional Pub.lic Prosecutor and counsel for the accused, convicred
, \ \ and sentenced the accused in the manner mentiored in the earlier

\. | part of thig judgment.
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4. We have heard Miss Sangeeta -Mishra, learned counsel for the
accused/oppeliant and Shri Akhil Mishra with Shri Ravindra Agrawal,

learned Ponei Lawyeré for the State/respondent.

" B, At the outset, learned counsel for the accused/appeliant did not
| dispute the fact that the death of Geeta Bai was homicidal in na'i'ufe..
PW-B8 Dr. Smt. S ‘Naqunshi, Primary Health Centre, Makdi, has

. | 8 gtated that she conducted postmortem on the dead body of Geeta Bai

an 9-4-2001 and in her opinicn, the naturz of death was homicidal.

. : .
8. Now, coming to the involvement of the accused/appetiont in

committing murder of Geeta Bai, the éx?;a Judicial confession made
.b; the accuied has rightly been disbelieved by the trial Court as the
confession is said to have been made in the presence of the police.
| The accused/appellent has been mainly convicted on the basis of the
i | ) . fact that the deceased was seen with the accuszed just before her
: | death. Therefore, the whole case rests on the circumstantiol
- zvidence and there is no ocular evidence in this cose. In order to

conviet the accused on the basis of circumsiantial evidence, as per

the settled law loid down by the Hon'ble Apex Court in the marter of

NESAR AHMED VS. STATE OF BIMAR reported in AIR 2001

Supreme Court 2418 ie. in a case based on circumstantial evidence,
before the Court can recerd conviction, it must satisfy itself that
circumetances from which an inference of quilt could be drawn have
been established by unim;eachabie' evidence led by the prosecution
and that all the circumstances put together are not only of a
conclusive nature but also complete the chain so fully as to unerringly
point fo the guilt of accused and are not capable of any explanation
oo which ig not consistent with the hypothesis of the guilt of the
oy accused.
\ . -
\ \ 7. In convicting the accused on the basis of last seen, in the matter of

\ | Bodhréj alias Bodha and others vs. State of Jammu & Kashmir

reported in (2002) 8 SCC 45 the Hon'ble Apex Court has held that:
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"The last seen theory comes info play where the

time gap between the point of time when the

accused and the deceased were seen last alive

together and when the deceased is found deod is

so small, that possibility of any persoen other than

the accused being the author of the crime

becomes impossible. The Honble Apex Court

further held that it would be hazardous To come To

a conclusion of quilt in coses where there is no

other positive evidence to conciude that the

accused and the “.deceased were Ilost seen

fogether.”

* ‘Similarly in the matter of Subhash Chand v. State of Rajasthan
reported in (2002) 1 SCL 702 the Mon'‘ble Apex Court has held that:

) “Last seen together must be near about the date

and fime of the incident. Merely on the basis of
lagt seen, the accused persons connot be held

guilty.”

. On the basig of the above. principle if we examine the prosecution
evidence in thiz cage, mainly in this regard there are & witnesses
produced by the presecution. PW-12 Sangeeta has stated that on 4™
March 2001 she went to the market of viillage Radhna an& in the
market she met with Seeta. She asked her that let us ge for weuring
bangles. After. wearing the bangles, they ate some snacks in the
market and thereafter Geeta informed her that she i going to
‘Farosgacn in order fo obert the child which she was carrying, She
also informed her that che will be going along with Mohan and
thereafter she returned o her house. In pﬁm—ﬁ of the cross-
examination, she has categorically steted that she had not seen
Mohan. She hag given evidence only on the basis of the statement
made by Geeta before her. She had not seen Geeta and Mohan going
together. Therefore, on the basic of the evidence of this witneses it
connot be said that she saw the accused and deceased Together.
Moreover, she has stated that the date was 4% March 2001 whereas

the dead body of Geeta was found in the bed river of river Narangi on
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8-4-2001. Therefore, in view of the above fact, the evidence of

Sangeeta ig of no use.

_ Next evidence is of PW-10 Harish who has stated that at the time of

the incident he was working as driver of Up Sarpanch Balkunwar
Pradhan. In the evening, he came from Kondagoon Yo Farasgaon and he
was standing there for going to Chowk Radhna, He knows Geeta and
the aceused both and he saw them standing near Banana trolley, at

that time o luxury coach bus came and Geeta and the accused both

% * boarded the bus which went towards Jagdalpur. Thereafter, he went

to his Louse and next day he went to Raipur for repairing the jeep.

<He returned after 20-25 days and he came 7o know about the

incident.

10.In view of the law laid down by the Hon'bie Apex Court, as mentioned

sbove, the evidence of this witness is also of no assictance to the
prosecution. He has not stated anywhere the date when he Sow the

aceused and Geeta ?oga;?her as the dead body of Geeta was found in

- the bed river on £.4-2001. Moreover, he has etated 'i'i‘lr:ri' Heeta and

The accuszd were standing near Banana troliey, the bus came there
and both of them boarded the bus. No inference can be drawn from
the fact that merely standing near the bus stond and boarding fhé busg
together, +hcn‘ the deceased had gone with the accused, as generally
the bus is meant for all the passengers who used fo travel by the bus.

e has notT stated in clear rerms that deceased Geeta and ?he accused

were talking with each other ond the accused took Geeta along with

him. Moreover, it is not clear from his evidence that, that was the
sime just before the death of Geeta. In the cross-examination, he
has stated that he has not disclosed this fact to anyone that he saw
the occused and the deceased together there. Only on the basis of
this evidence the accused connot be connected with the murder of
Geeta Bai without further corroboration by any leqgal circumstantial

evidence.
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11, Connecting the accused with the crime on the besis of last seen

theory must be so that there should not be possibility of meeting of
third person between the time when the accused ond the deceased
were icst seen together and commission of crime. The above avidence
of the prosecution does not stand up to the test laid down by the
Hon'ble Apex Court and there is no other evidence which connects the
aceused with the murden'af Geeta Bai. Accordingly, we are of the
considered opinion maf the finding of the trial Court is not based on

“ 7 any legal and clinching evidence, as such same cannot be sustained.

1Z.In the result, the appeal is allowed. The conviction and sentence
§ L . , ,
nossed odainst the sccused are set aside. Ke is acquitted of the

charge under Section 3ﬁ2 of the ITP.L.. He be set at iiberty forthwith

@

if not required in any other case. I Sd/- SR
sd- V.K. Shrivatava |
L.C.BHADOO . - Judge
Judge . o _ —
2dy#h~10-2005 ) 9y -10-2005



