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HIGH COURT OF CHHATTISGARH AT BILASPUR

Cr. Appeal No.1033/1992

Budhan Ram
Vs.
State of Madhya Pradesh (now Chhattisgarh)

CORAM: - HON'BLE SHRI FAKHRUDDIN, ACTING CHIEF JUSTICE
& HON’BLE SHRI DILIP RAOSAHEB DESHMUKH, J.

PRESENT: -
Shri Jamil Akhtar Lohani and Smt. Indira Tripathi, Counsel for the
accused-appellant from legal aid.
Shri Akhil Mishra, Panel Lawyer for the State.
JUDGMENT
(Delivered on 2.8 -10-2005)
. Per Dilip Raosaheb Deshmukh, J.
1. This appeal is directed against the judgment dated
05-09-1992 delivered by Shri D.R.Rahul, First Additional
Sessions Judge, Raigarh in Sessions Case No. 44/1992

whereby the appellant was convicted under Section-302
of the 1.P.C. for committing murder of his wife Tarsila Bai

and was sentenced to undergo imprisonment for life and
fine of Rs.100/- in default of which the appellant was
directed to undergo additional rigorous imprisonment for

one month,

2. it is not disputed that the deceésed Tarsila Bai was wife
of the appellant. ——



Briefly stated the prosecution story is that on 17-11-1991
at about 7 P.M., the appellant and his wife Tarsila Bai

had consumed liguor. A quarrel ensued thereafter during -

which the appellant started beating Tarsila Bai with kicks
and fists. Phulo Bai PW-2 who saw the occurrence, asked
the appellant to desist from b_eaﬁng Tarsila Bai but the
appellant pushed her away and continued beating Tarsila
bai. Tarsila bai succumbed to the injuries. On
18-11-1991, the appellant went to Phula Bai PW-2 and
Dile Ram PW-3 and made an extra judicial confession of
having killed his wife Tarsila Bai. Subran Ram PW-1
brother of the appellant lodged the F.LR. Ex.P-2. Sub
Inspector Idla Mourya PW-11 reached the spot and
prepared inquest vide Ex.P-7 and sent the dead body for
postmortem. Dr. Y.K.Toppo PW-12 who conducted the
autopsy found the following injuries on the person of
Tarsila Bai :-

A. Two Abrasions over both sides of the face bluish black
in .colour, between Eye {both) and Ear (both), 27 oval
superficial to skin.

B. Lacerated wound over upper lip céntra]ly inner aspect
1x1 cm in SIZC

C. Lacerated wound over chin of the face, it is also
stained with blood, 1x1 cm in size.

D. Abrasion over both right and left shoulder 2”7 oval
superficial to skin, reddish black in colour. '

E. Abrasion over both right and left hand, multiple in

number 2x1 cm in size.
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F. Abrasion over both right and left leg, multiple in
number 2x2 cm, reddish black in colour.

G. Abrasion over body, multiple in number chest to
Abdomen 2x2 cm, reddish black in colour.

H. reddish black discoloration over both right and left
Illiac Fossa of abdomen 3x2 inches in length &
breadth. |

1. Abrasion over both ghiteal region. reddish black 2x2
inches in size.

J. Multiple Abrasions over back and one prominent
abrasion over sacral area. It is 4” oval in size. reddish
black in colour, |
During internal examination he found both thé Hliac

Fossa were ecchymosed and opiﬁed that death of Tarsila

Bai was due to Nuerogenic shock resulting from external

injury No.8 mentioned above and was homicidal in nature.

After completion of investigation the appellant was
prosecuted under Section-302 of the I.P.C.

The accused-appellant abjured the guilt, pleaded
innocence in defence and pleaded that Tarsila Bai had

sustained injuries due to fall on the grinding stone. The

- trial Judge relied upon the evidence of Phulo Bai PW-2,

Dile Ram PW-3 & also the evidence of Dr. Toppo PW-12
and convicted the appellant under Section-302 of the
1.P.C. and sentenced him as aforesaid.

Learned counsel for the appella:it has contended that the
defence of the appellant that Tarsila Bai had sustained




injuries due to fall on grinding stone was plausible'in view
of the testimony of Phulo Bai PW-2 in cross-examination
at para-3 and Dr. Toppo PW-12 in cmés—examjnation ét
para-6. In the alternative, he contended that even if
prosecution evidence was to be relied on in its entirety,
the offence committed by the appellant could not travel
beyond Section-304 Part-1ll of the LP.C. The injury
sustained. by Tarsila Bai clearly ruled 6ut the possibility
that the appellant who was in intoxicated state intended

to cause her death. The appellant was in jail since
19-11-1991 and had thus undergone incarceration for
almost 14 years. He, therefore, prayed that the imposition
of sentence already undergone by the appellant would, in
the facts and circumstances of the casé be sufficient to
meet the ends of justice. On the other hand, learned
Panel Lawyer for the State argued in support of the
impugned judgment.

fggw;:‘@‘;ﬁ;&gr 6. = We have heard rival contentions and gone through the
record. Phulo Bai PW-2 has stated that both the appellant
and Tarsila Bai had consumed Nguor and were
quarrelling. The accused-appellant was beating Tarsila
Bai. She tried to interveme but the appellant pushed her
away and pefsistcd in beating Tarsila Bai. Although in
cross examination she has stated that Tarsila Bai had
sustained injury due fo fall on the gnndmg stone in the
courtyard, yet the trial Judge has rightly refused to place
reliance on this statement in view of the several injuries
sustained by Tarsila bai. There is nothing else in the
cross examination of Phulo Bai PW-2 which would

1
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discredit her testimony or render her unworthy of credit.
Her testimony finds the fullest corroboration from Dr.
Toppo PW-12 who has proved the several injuries
sustained by Tarsila Bai and opined that death of Tarsila
Bai was due to Nuerogenic shock as a result of injury
No.8 i.e. reddish blue discoloration over both right and
left liac Fossa and abdoment 3x2 inches in length and
breadth. The injurics sustained by Tarsila Bai leave no
ﬁlan_ner of doubt that she was severcly beaten by the
appellant by kicks and fists. The testimony of Phulo Bai
PW-2, Dile Ram PW-3 that on the next day morning, the

appellant made an extra judicial confession to them, of

having killed his wife Tarsila Bai is wholly unrebutted.
There is nothing in cross examination which would even
suggest that the extra judicial confession was not
voluntarily or was made under any kind of threat or
promise. Having considered the testimony of Phulo Bai

PW-2 and Dr. Toppo PW-12, we are of the considered -

opinion that the trial Judge has rightly concluded that
the appellant had caused the death of Tarsila Bai.

The only point which requires our consideration is as to
what offence was committed by the appellant. There is
nothing on record to show that the appellant had motive
to commit murder of Tarsila Bai. The testimony of Phulo
Bai PW-2 shows that the appellant and Tarsila Bai were
heavily drunk at the time of occurrence and were
guarrelling. The injuries sustained by Tarsila Bai shows

that the death was as a result of Neurogenic shock due to

1
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injury No.8 on the Illiac Fossa as mentioned above. In the
case of Sunil Kumar Jachak Vs. State of Madhyea

- Pradesh {Now Chhattisgarh} rei;ort'ed in 2004(2)

M.P.H.T.-47 {CG), the accused had assaulted his wife
with a wooden mallet. In postmortem examination 14
contusions were found on her body. Two ribs of each side
fractured. Right lung was mptured. Death of deceased
was due to shock and haemorrhage as a result of injury
to thorax region. It was held that the offence did not
travel beyond Section-304 Part-IlI of the I.P.C. and
sentence of rigorous imprisonment for 6 years was
awarded. In the case of Thankachan Vs. State of
Kerala rteported in 2005 A.ILR.-8.C.W.-4577, the

accused in a drunken condition was quarrelling with his

wife. The son intervened. The ‘accused picked up a |

chopper and inflicted cut injury on the leg of the son who
died due to excessive bleeding. It was held that the
accused could not have intended to cause the death and
the conviction was altered to Section-304 Part-II of the
1.P.C. and sentence of rigorous imprisonment for 10 vears

was awarded.

Applying the above principles and also in the facts and
circumstaﬁces of the present case we find that at the time
of occurrence both the appellant and his wife were in a
drunken state and were quarrelling. The appellant beat
his wife with kicks and fists as a result of which she died

" due to Nuerogenic shock, mainly because of m_]ury to

both right and left Illiac Fossa of abdomen. We have,

therefore, no hesitation in coming to the conclusion that

i




in the facts and circumstances of the case, the reciuisite
intention for causing the death of Tarsila Bai could be
attributed to the appellant. However, the manner in
which the appellant beat his wife Tarsila Bai it can be
safely inferred that the accused had the knowledge that
the injuries sustained by Tarsila Bai were likely to cause
her death. Therefore, in our considered opinion the
offence committed by the appellant does not travel beyond
Section-304 Part-1I of the I.P.C.

In the result, the appeal is partly allowed. The conviction
of the appellant under Section-302 of the LP.C. and the
sentence awarded thereunder are set aside. Instead the
appellant is convicted under Section-304 Part-lI of the
LP.C. The appellant is in jail since 19-11-1991 ie. for
almost 14 years. In our considered opinion, rigorous
imprisonment of 10 years would be sufficient to meet the
encis of justice. We order accordingly. Since, the appellant
has already undergone the sentence awarded he shall be
set at liberty forthwith, if not required in any other case.

: . Sd/-
Sd/- | pilip Raosaheb Deshmukh
Fakhruddin  ice L Judge

Judge




