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IN THE HIGH COURT OF SIKKIM
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M. A, Moulik, leamed Senior Counsel and
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Mr. M, Eai, leomed Counsel and Miss Jyoli
Kharga, learned Counsel,

M. B sharma, learned Senior Counsel and
pr T, NMamgyal, leamed Counsel
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Present : The Hon’'ble Shri Justice A. P. Subba, Judge,

Date of Order : 20" Sepfember, 2006,

ORDER

A.P.Subba, J.

since the focts of the above four (4) Criminal Revision
Petfitions are similar, and identical questions of law arise in them, they
were taken up togelher for hearing and are being disposed of by this

commaon crder.

2, Criminal Revision Petfition Mo. 11 of 2005 is directed against
the order dated May 24, 2005 passed in Criminal Case Ne.d of 2000
renumpered as 5. T. (CBI Cose No., 3 of 2004, by the learmed Special
Judge, P. C. act (East and North), at Gangtok. discharging accused Nos,
8 to 16 named in the supplementary charge sheet and for treating the
supplementary charge sheet against accused Mos. | and 3 to 6 s hon-
et Criminal Revision Petition No,12 of 2005 is directed against the Order
of the same date, Le., May 24, 2005 possed in Criminal Case Mo.4 of 2000
renumbered as 5.7. (CBl) Cose No.4 of 2004 by the same Court, similary
discharging accused Nos.é fo 14 named in the supplementary charge
sheet and also for reating the supplementary charge sheet as ogainst
accused MNos. 1 to 5 as non-est.  The subject matter of chollenge in
Criminal Revision Petition Mos, $ of 2005 15 the order dated June 3, 2005
passed in the above 5 T. (CBI) Case No.d of 2004, directing closure of
prosecution evidence and pesting the case for examination of accused
persons under Section 313 Criminal Procedure Code and the subject

matter of challenge n Criminal Revision Petition MNo.10 s the order of the
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same date e, June, 3, 20055 5. 1. [CBl) Coase MNo.4d of 2004 similarly,
directing closure of prosecufion evidence and posting the case for

gxamination of accused persons s, 313 CrP.C,

3. As per the facts set out in the obove Criminal Revision
Patitions, R.C.23-98-KOL was registered by the Delhi 3pecial Police
Establishment, Anfi Corruption Branch, Kolkala, on receipt of relicble
source information, toa the effect that one Shri Ratan Kumar Garg [(A-3)
who s the authorized FCI carrying Contractor, in league with Shri Santosh
Kumar Haldar, Assistant Manager, FSD (FC| Rangpo Depot, in Eost Sikkim
had been diverting consignments of rice. wheat and sugar from FCl,
Siligui ond New Jalpaigur Depols, ta Siligui markets instead of
dispatching and delivering the same fo FC| Depots at Rangpo and
Jorthang, in Sikkim by maoking false entries in the check posts efc. On
completion of the invesfigation, that was initiated on the basis of the
above source informotion, the O, submitted wo charge sheefs under
Sections 120B/407/420/467/468/471/473/477A of IPC and Section 13(2)
read with Section 13(1)(d) of P. C. Act. 1988 on 30.11.2000 - 19 charge
sheet being against 14 accused persons and the 2 charge sheet being
against 18 accused perscns.  While Criminal Case No.3 of 2004 was
registered against one Santosh Kumar Haldar and 13 Cthers on the Lass
of the 19 charge sheet, Criminal Case No.4 of 2000 was registered
against the same accused Santosh Kumar Haldor and 17 others on the
basis of the 2rd charge sheel under the same secficons of law. Since both
the charge sheets orginated from the same first information report and
they were in relation to the some fronsaction, both the cases were being
token up on the same dates. Thus afier the preliminary steps were

campleted in both the cases, hearing on charge were concluded on
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4.12.2001 and orders thereto were pronounced on 12.2.2002 in both the
cases, By the order possed in 5. T, (CBI| Case MNod of 2004, seven
accused persons, namely, Uttlam Lal Saha [A-7]. Binod Ray [A-8). Pappu
Basnetl (A-9), Dingnath Prasosc (A-10], Mohaon Thapa [A-11), Pushpa
Sharma [A-12) and Ajoy Kumar Jain [A-1 4] were discharged. there being
no prima facie materal against them and charges were crdered fo be
framed against the remaining 7 accused persans. Similarly, by the Order
daled same i.e., 12.2.2002 passed in 5. T. (CBl) Case No.4 of 2004, seven
accused persons, namely, Santosh Roy (A-F), Baijnath Mohato (A-8),
Md. Barka [A-%], Cyril Bara (A-10), Kul Bahadur Chetir (A-12], Anil Poddar
(A-13] and Ajay kumar Jain (A-15) were discharged, os fhere was no
sufficient prima facie material against them and charges were ordered
to be framed against the remaining 11 accused persons.  After the
pronouncement of the arder on charge, tral inrespect of the remaoining
accused i both the coases proceeded and by  November 2003, 14

witnesses in dll had been examined,

4. On 11.11.2003, which was the date fixed for examination of
further prosecution witnesses in both the cases, the prosecufion filed an
application steting that a supplementary charge shest against new
accused persons in connection with the same case had been filed aond
prayed for defering the examinafion of further PWs. until charges were
framed against the newly added accused persons. The prayer made by
the prosecution was allowed and cognizance of offences against the
newly odded cccused persons was faken and summonses werg
directed to be issued in both the cases. Doles were thereafter fixed for
appearance of the newly agded accuied persons and supply of the

copy of the supplementary chorge sheel. On 1622004, on o prayer
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made by the learned Public Prosecutor, further fime to supply the copies
of the supplementary charge sheel was allowed in both the cases.
After several adjournment of dates on the ground that the copies of the
supplementary charge sheel were nol ready, both the coses came up
on 26.5.2005 for supply of copy of supplementary charge sheet to the
newly added accused persons. However, on this date, none oppeared
on behalf of the prosecution and on such default, the accused Nos. 8 to
16 mentioned in the supplemeantary charge sheet in 5T (CBI} Case MNo.3
of 2004 and occused Mos. & fo 14 mentioned in the supplementary
charge sheet in 5T (CBl) Case No.4 of 2004 were discharged and the
supplementary charge sheetl in respect of acocused Mos, 1, 3o 6in 5. T.
(CBI] Case Ne.d of 2004 and supplementary charge sheel in respect of
gocused Mol to & in 5 T, [CBl) Case Nod of 2000 were ordered to be
treated as non-est and 3.6.2005 was fixed in both the cases for further
prosecution evidence. However, on the above dale as well none
oppeared for the prosecufion, even though all the accused entered
oppearance in both the coses. Consequently vide orders doted
3.6.2005 passed on that daote the prosecution evidence in both the
cases were ordered to be closed and bolh The cases were posted for
recording statement of the accused persons under Section 313 Cr.P.C.

lor 2%.6.2005.

5. Being oggrieved by the above crders relating to discharge
of accused persons and closure of prosecufion evidence, the CBl has
come up in thess Revision Pefitions. The orders dated 2452005
regarding discharge of accused persons have been challenged in the
Criminal Revision Pefition Mos, 11 and 12 af 2005, while the orders dated

3.4,.2005 regarding closure of prosecution evidence s the subject of


2005:SHC:63


chalenge in the other two Criminal Revision Petiion Nos, 7 and 10 of
2005,

It is perfinent to note that the Criminal Revision Felifions
were originally fled against 14 Accused/Respondents, Subsequently, 20
Accused/Respondents were impleaded. Howsver, out of the total 34
Accused/Respondents, Shri Anil Poddar, accused/frespondent No.27 was
reported lo be decd and, cccordingly, the malter proceeded against

the 33 remaining Accused/Respondents.

é. The Crimingl Revision Pefition Nos. 11 and 12 were first faken
up for hearng on 10.8.2004 and the Criminal Revision Pefition Mes, ¥ and
10 were then taken up for hearng on 29.8.20046. Mr. Eanjan Kumar Roy,
the leamed 3pecial Public Proseculor appearing on behalf of the CBI -
Pelitioner, Shri A, Moulk, leamed Senior Counsel appearing on behalf of
the Respondent MNos, 1, 2, 3, 7 and 8, Mr. M. Rai, learned Counsel
appearing on behalf of Respondent Nos, 4, 4, 15 to 24 and 28 to 34 and
Mr. B, Sharmao, learmned Senior Coursel appearing on behalf of

Respondent MNoes. 5, 9 1o 14 were heard.

7. For the sake of convenience, we may first take up the rdval
contenticns raised by the porfies in Criminal Revision Pefition Nos. 11 and

12 e 2005

8. As already noted obove, the subject matter of chaollenge in
thesa Criminal Revisions are the two orders both dated 26.5.2005 passed
in ST. (CBl) Case Mo3 of 2004 and 5. T. {CBl) Case No4 of 2004,
discharging newly added Accused/Respondents ond for treafing the

supplementary charge sheet as non-est against some of the accused
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persons.  Reproduced below are the two orders possed in fhe said

Cses -

5.T.(CBI) Case No.3 of 2004

"26.5.2005 None present for the State/C.B.L

All the 14 accused persons present with
their respective 1d. Counsel.

Date is fixed for supply of coples of
supplementary charge sheel which had
been filed as far back as on 11.11.2003 vide
order of even date, It is a matter of great
surprise that even within a period of one and
a half year the C.B.l. hos failed to supply
copies of the supplementary charge sheet
to the accused persons. In my opinion
further grant of time to the C.B.I. for supply of
copies of the supplementary chorge sheet
would be simply an abuse of the process of
the Court. Therefore, accused Nos.Bto 16 as
per the supplementary charge sheet are
hereby discharged and the supplementary
charge sheet as against the occused Nos.1,
3 to & is non-est.

Since the supplementary charge sheet
had been filed at the stage of prosecution
evidence, the prosecution/CBI shall produce
further evidence.

For further evidence.

To: 3.6.2005."

5d/-
( Tashi Wangdi)
$pl.Judge, P.C.Ack

5.I.(CBI) Case No.4 of 2004

*26.5.2005 Mone present for the State/C.B.1.

All the 11 occcused persons except
accused Nos. § and 11 present with their
respective Id. Counsel,

Accused Nos. ¥ and 11 have prayed for
exemption from thelr personal appearance.
Same is considered and allowed.
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Daote is fixed for supply of coples of
supplementary charge sheet which had
been filed as far back as on 11.11.2003 vide
order of even date. It is a matter of great
surprise that even within a period of one and
o half year the C.B.l. has falled to supply
coples of the supplementary charge sheet
to the accused persons. In my opinion
further grant of time to the C.B.1. for supply of
copies of the supplementary charge sheet
would be simply an abuse of the process of
the Court. Therefore, accuse Nos. &6 to 14 as
per the supplementary charge sheet are
hereby discharged and the supplementary
charge sheet as against the occused Nos.1
te 5 is non-est,

Since the supplementary charge sheet
had been filed at the stage of prosecution
evidence, the Prosecution/C.E.l. shall
produce further evidence.

For further evidence.

To: 3.6.2005."
Sd/-
{ Tashi Wangdi)
Spl.Judge, P.C.Act.
7. As con be noticed from the orders reproduced above, the

newly oadded accused/Respondenls who were named in the
supplementary  charge sheet were discharged on default of the
prosecution lo furnish copies of the supplementary charge sheet for
supplying the same to the soid accused persons, The submission of the
learned Special Public Prosecutor in this regard, is that, even though the
prosecuficn had underaken to furnish copies of the supplementary
charge sheetl o the Courl, it was the duty of the Court 1o supply the
copies of these documents fo the accused persons, and in view of this, i
ws not proper on the part of the Court to discharge the gaccused persons

on the failure of the prosecution to supply copies of the documents on the
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extended dates. It was the specific submission of the Special leamed
Public Prasecutor that the duty cast on the Court o supply copies fo the
accused persons was mandatory which could not have been shified to
the prosecution and the default of the prosecution could not have been
made the ground for discharge of the accused persons. The learmed
Counsal for the Respondents, on the other hand, in one voice, confended
that the proseculion case having lingsred on for about one and a half
years merely on account of the failure of the proseculion o supply copies
of the supplementary charge sheet, had coused undue harassment fo
the accused Respondents, most of whom had to come to Sikkim o
attend the Court from several places oulside Sikkim, In view of such
harassment being caused to the accused persons, and in view of the
defoult of the prosecution despite enough opportunity having already
been given, the leamed tial Court had no other option but fo discharge
the occused Respondents to save them from further harassment, and, as
such, the order waos corect, legal and sound os per law, in the
circumstances of the case.  Mr. B, Sharma, the leamed Senior Counsel
taking an additional ground further submilfed that the proseculion could
not have filed the supplementary charge sheet in cbsence of any
parmission from the learned trigl Court for conducting further investigation.
10. Az can be made out from the above respeciive stand taken
by the parfies. the guestion that falls for consideration of this Court is
whether it was o mandatery duty on the part of the Court to supply
copies of the supplementary chorge sheet, and i so, whelher such
mandatory duly could have been passed on to the shoulder of the

proseculion and whether on the consequent failure of the prosecution o
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discharge the duly so imposed the accused persons could have been
discharged.

11. The provision confoined in Section 207 CrP.C.  leaves no
rocm for doutt thot the duty of furnishing copy of pelice report and other
documents to the accused in warrant cases, has been laid on the
Magistrate who tokes cognizonce. The relevant porfion of the said
Section which provides for supply of copy of police report and other
documenis fo the accused is fo the following effect -

“207. Svpply to the accused of copy of police reporf and
other documenfs. = In any case where the

proceeding has been instituted on a police report,
the Maogishrate shall without delay fumnish to the
accused, free of cost, a copy of each of the
following :-

(i) the police report;

(i) the first information report recorded under Section
154;

(iii) the statements recorded under sub-section (3) of
Section 141 of all persons whom the prosecution
proposes to examine as its withesses, excluding
therefrom any part in regard fo which a request for
such exclusion has been made by the police
officer under sub-section (&) of Section 173;

{iv) the confessions and statements, if any, recorded
under Section 1464;

(v} any other document or relevant extract thereof
forwarded to the Magistrate with the police report
under sub-section (5) of Section 173;
12. A bare reading of the above section makes it clear that a
duty has been cast on the Magistrate to furnish the copy of the police
report and other documents to the accused without deloy ond free of

cost,  This section therefore creates o statutary obligation on the part of

the Magisirate to supply copies of all decuments and statement of

o i
=
\
kY
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witnesses to the accused. This duly, which a Magistrale s required 1o
parform in termns of Secticn 207, Cr.P.C. is g judicial function. which has
o be discharged in d judicial manner as per the observalion of the
Apex Court in State of ULP, vrs. Laksmi Brahman AIR 1983 SC 439, It has
been held that, in orger to comply with the requirement of this section,
the Magistrate has 1o enguire from the gccused when he s produced
before him, os to whether copies of various documents set out in the
section have been supplied to him or not and record his statement.

A further duty cast on the Magistrate ufs 238 Cr. P. C.
requires the Magisfrate to safisfy himself ot the commencement of the
tricl, that free and legible copy of the document mentioned in Section
207 have been delivered fo the accused and if it comes to his nofice
that such copies have not been furnished, he should cause the same to
be fumished. Sechion 238 which so reguires o Magistrate to safisfy

hirmisell that there is required compliance of Section 207 is as follows -

“238. Complionce with Section 207. - When, in any

warmant-case instituted on g peolice report, the
accused appears or is brought before a Magistrate
at the commencement of the trial, the Magistrate
shall satisfy himself that he has complied with the
provision of Seclion 207."
13. Thus, a combineg reading of Seclions 207 and 238 guoted
abpove, would go o show that the Magistrate is now duty bound to see
that the accused is furnished with copies of all relevant documents af
the commencemeant of the fial,
14. Mo doubt, the posiion of law In the old Code was different
in 5o far as under the repealed Code it was the duty of the police to

furnish copies of the police report and other documeants to the accused

persons. However, as such arrangement was nof found to have worked
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safisfactorily causing much aveidable delay in the frigl of cases, the duty
to supply copies of relevant documents to the accused persons has
been imposed on the Magistrote by introducing Section 207 and
making the duty mandatory.  Thus, under this provision it is for the
mMagisirate to see that the pelice popers and other documents have
been supplied to the accused.

15. Indeed, the guestion whether the provisions of Section 207
Cr.P.C. s mandatory ar directory is no longer res infegra ofter the above
decisicn reported in AIR 1983 SC 439 in which their Lordships of the
supreme Court have held that the provisions contained in Section 207
are mandaiory.,

16. Having thus found that the provisions contained in Section
207 is mandatory and it would be the duly of the Magistrate to ensure
complicnce of the same under the provisions of Sec, 238, we now
proceed fo see if there is complionce of this provision in the cose of
hand.

A reading of the impugned orders already reproduced
above would go to show that the learned trial Court passed on the duty
of supplying copiaes of the supplementary charge sheet enjcined on it by
aection 207 to the shoulders of the prosecution and on their foilure to
camy oul the same. the leamed Court passed the order of discharge of
the newly added accused persons, This goes fo show thal the leamed
mnal Court has proceeded on the assumplion that it is invariably the duty
of the prosecution to supply copies of the police papers lo the accused
persons and not for the Court.  There is no doubt that some lopses
occurned on the part of the prosecution, in so far as, the prosecution

was not sincere fo the commitment made befare the Court. However,



2005:SHC:63


13

the fact remains that such undertaking given by the prosecution does
not absclve the Court from the responsibilities cast on it by law to see
that the copies of the police report and other documents are furnished
to the aoccused.

The impugned orders futher go to show that apart from
failure of the prosecution to supply copies of the charge sheet, the long
fime taken by the prosecufion coupled with the failure to carry out the
purpose for which time was granted is also the ground for discharge of
the occused perscns. So far s the guestion of effects of delay in the
trial is concernad, it must be conceded that the failure on the part of
the prosecution to honour the commitment for a long period
contibuted to the delay in the trial.  However, it must be noted that
discharge of the accused in a waront tigble cose on such ground
alone would not be in consonance with the principles undedying a fair
tricl, In this regard, it is relevant 1o bear in mind the observation made
by the Apex Court in the recent case of Zohirg Habibulla H. Sheikh &
Another vs. State of Guj. And Ors. 2004 SCC (Cri) 999 that if will not be
correct fo say that it is only the accused who must be fairly dealt with.
Such an approach, according fo the Apex Court, would be tuming o
Melson's eye lo the needs of the society at large,  Throwing light on the
principles that govern g fair trial, the Apex Courl in the above case
ochserved as follows: -

“The concept of fair trial entails the familiar tricngulaltion of interests
of the accused, the victim and society, and it Is the community that
acts through the 5tate and prosecufing agencies. Interests of soclety
are not fo be treated complelely with disdain ond as persona non
grata. It has to be unmistakably understood that a trial which is
primarily almed at ascertaining the truth has te be fair to all
concerned. It will not be comect to say that it is only the accused

wheo must be faily dealt with. That would be turning o Nelson's eye to
the needs of society at large and the victims or their family members
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and relatives. Each one has an inbuilt ight to be dealt with fairy in o
criminal trial. Public inferest in the proper adminisiration of justice
must be given as much imperance, if not mare, as the interests of the
Individual accused. In this courls have a vital role to play. The L1

of the community deserved equal keatment at the hands of the court
In the discharge of its judicial functions". [ ermphaosis supplied |.

The Apex Court then proceeded to make the following further
observation -
“The Supreme Court has often emphasized that in a
criminal case the fate of the proceedings cannot
always be left enfirely in the hands of the parlies,
crimes being public wrongs in breach and violation of
public rights and duties, which aoffect the whole
community as o0 community and are harmful to society
In general.”
17. In the loter case of IZaohira Habibulloh Sheikh & Another v.
State of Gujarat & Ors. reperied in 2006 2 SCC (Cri) 8 the Apex Court
has categorically held that delay is no ground to close evidence and
aocquit the accused. Thus if closure of evidence or acquittal of accused

cannet be justiied on the ground of delay, it follows that discharge of

accused on similar grounds cannot also be justified.

The next question thatl stares us in the face s, was the
discharge of the accused the cnly oplien the learned Court was left
with in the circumstances of the case. In this regard the submission of
the leamed Counsel for the Respondents is thal discharge of the
accused was the only desirable course apen to the leamed Court
particularly in view of the foct that the prosecution was not diligent in
pursuing the case and the delay that was being caused was interfering
with the right of the accused to speedy tricl. We have already come o
the conclusicn above that lack of diigence on the part of the

prosecution cannot absclve the Cowrt from perorming the duty
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imposed by low and cannot also jusfify exfreme steps like dischorge of
the accused/respondents. Coming now to fthe question of delay and
the alleged violation of right to speedy frial of the accused, it may be
noted that there is undoubtedly some delay, As per the record, copies
of the supplementary charge sheet were not supplied in spite of about
one ond a half years time taken for that purpose. Can such delay be
token to have violated the right of the accused/respondent to speedy
trial te such an extent as to justity closure of proseculion evidence and
discharge of the accused, is the question we are faced with. For an
answer to this question, we may refer with advantage the cbservation of
the Apex Courl in A. R. Antulay vs. R. 5. Nayak AIR 1997 SC 1701.
Considering the question of appropricte steps that may be laken in
case of delay in a criminal tial it was observed that “the Criminal Courts
are not obliged to terminate tial or criminal proceedings merely on
account of lopse of fime as prescribed by the directions mode in
Commeon Cause Case (1), Ragj Deo Sharma Case (i) and [i). The
following abservation of the Court are apposite:-

"(?) Ordinarily speaking where the Court
comes to the conclusion that Right te
speedy trial of an accused has been
infringed the charges or the conviction, as
the case may be shall be quashed. But this
is not the enly course open. The nature of
the offence and other circumstances in a

given case may be such that quashing of
proceedings may not be in the interest of

justice. In such a case, it is open fo the
Court to make such other appropriate

order - including an order to conclude the

frial within a fixed time where the kil is not

concluded or reducing the sentence
where the trial has concluded - as may be

deem just and equitable to the
circumstances of the caze.,.
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(10) It is neither advisable nor practicable to fix
any time-limit for trial of offences. Any
such rule is bound to be qualified one.
Such rule cannot also be evolved merely
te shift the burden of proving justification
on fo the shoulders of the prosecution. In
every case of complaint of denial of Right
te speedy ftral, i Is primarly for the
prosecution to justify ond explain the
delay. At the same time, it is the duty of
the Court to weigh all the circumstances of
a given case before pronouncing upon the
complaint. ...... "lemphasis supplied]

16

N is relevant to nofte that the dbove decision was upheld

and reatfirmed by o larger Bench in P. Remochandra Rao vs. State of

Karmataka J. T. 2002 {4) 5C 92. The Bench speaking through E. C. Lahotli

J [as his Lordship then was) expressed the opinion as follows -

“30.

(1)

(2)

(3)

(4)

For all the foregoing reasons, we are of the
opinion that in Common Cause case (1) [as
modified in Commeon Cause (i) ond Raj Deo
Sharma (i} and {ii), the Court could not have
prescribed periods of limitation beyond which
the frial of o criminal case or a criminal
proceeding cannot continue and must
mandatorly be closed followed by an order
acquitting or discharging the accused. In
conclusion we hold:

The dictum in A.R. Antulay's case is correct and
stlll holds the field.

The propositions emerging from Ardicle 21 of the
Constitution and expounding the right to speedy
frial loid down as guidelines in A. R. Antulay's
case, ddequately fake care of right to speedy
trial. We uphold and re-affirm the said
propositions.

The guidelines loid down in A. R. Antulay's case
are not exhaustive but only illustrative. They are
not intended to operate as hard and fast rvles or
to be applied llke a stralt-jaocket formula. Their
applicability would depend on the fact-situation
of each case, It is difficult to foresee all situations
and no generalization can be made.

It is nelther advisable, nor feasible, nor Judicially
permissible to drow or prescribe an outer limit for
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(5)

conclusion of all criminal proceedings. The
time-limits or bars of limitation prescribed in
several decisions made in Common Cause (1),
Raj Deo Sharma (i) and Raj Deo Sharma (ii) could
not have been so prescribed or drawn and are
not good law. The criminal courls are not
obli to terminate trial or criminal proceedin

merely on_account of lapse of fime, as
rescribed by the directions made in Common
Cavuse case (i), Raj Deg Sharma case (i) and ().
At the most, the periods of fime prescribed In
those decisions can be taken by the cours
seized of the frial or proceedings to act as
reminders when they may be persvaded to
supply their judicial mind to the facts and
circumstances of the case before them and
determine by taking into consideration the
several relevant factors as pointed out in A. R
Antulay’ cose and decide whether the tial or
proceedings have become so inordinately
delayed as to be called oppressive and
unwarranted. 3Such fime-limits cannot and will
not by themselves be treated by any court as a
bar to ef confinuonce of the tial or

proceedings _and as mandatorily obliging the
court to terminate the same and acquil or

discharge the accused.

The criminal courts should exercise their
avallable powers such as those under sections
309, 311 and 358 of Code of Criminal Procedure
to effectuate the right to speedy frial. A watchful
and diligent frial judge can prove to be better
protector of such right than any guidelines. In
appropriate cases, Jurisdiction of High Court
under section 432 of Cr.P.C. and Arficle 224 and
227 of Conslitution can be invoked seeking
appropriate  relie! or sulfable directions.”
fernphasis supplied).

Refering to the above hwo decisions, the Apex Court in the

lafer decision rendered in  Stafe of Rajasthan vs. lkbal Hussen 2004 {4)

ALC.LR al page 464 observed as follows: -

............................. Deloy is vsually welcomed by

the accused. He postpones the delay of reckoning
\ thereby, it may impair the prosecution's ability to prove

R~ the case agalnst him. In the meantime he remains free to
indulge in crimes. An accused cannot raise this plea If he

has never faken steps to demand a speedy fial_A plea

that proceedings against him be quashed becayse
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delay has taken place is_not sustaginable If the
record shows that he acquie in the dela

and never asked for an expedilious disposal. In
India the demand rule must be rigorously

enforced. No one can be permitted to complain
that speedy ftrial wos denled when he never

demanded it. The core of "Speedy Trial™ is
protection against incarcerafion. An accused
who has never been incarcerated can hardly
complain. Al any rate, he must show some other
very strong prejudice. The right does not protect
an accused from all prejudicial effects caused
by delay. s core concem Is impairment of
liberty. Possibilty of prejudice is not enough.
Actual prejudice has to be proved. The plea is
inexorably and Inextricably mixed up with the
merits of the case. HNo finding of prejudice is
possible without full knowledge of facts. The plea
must first be evoluoled by the frial Court.”
fernphasis supplied),

18. It is thus amply clear from the above that in order to raise a
plea of violation of rght to speedy trial successfully, it must be shown
that a demand was made for speedy frial. If no such demaond was
rmade, i is plain that under the ‘demand rule' menticned chove, no
such plea can be raised,

19. Mow passing on to the next point, it may be noted that, Mr.
M. Rai, learned Counsel for Respondent Mos, 4, 6, 15 to 2&6 and 28 1o 34
ook a specific objection to the filing of the supplementary charge sheet
oy the Investigaling Cfficer in the present case. The submission of the
learned Counsel in this regard, is that, the prosecution could not have
fled the supplementary charge sheef in absence of a permission from
the leamed trial Courl.  According to him, the proseculion cught to
have taken permission from the learmed trial Court in view of the law laid
down by the Apex Courl in Hasanbhai Valibhai Quereshi vs. State of Guj,
& Ors. AIR 2004 5C 2078. The learned Counsel placed reliance in this

regard on the head note 'B' which i to the following effect:-



2005:SHC:63


L

19

'On fresh facts coming to light pollce should seek
permission of Court for further invesfigation.’

Mo doubt, if we go by the head nete reproduced above, we find that o
pemission from the Court would be necessary for camrying on further
investigation. It however appears that the head note relied on by the
leamed Counsel s not in conformity with the ratio of the case. The
relevant observation which was made by the Apex Court after refering
to an observation made in Om Prakash Narang and Another vs. Stole
(Dethi Amn.) AIR 1979 SC 1791 in para 13 of the judgment is as follows -

i - TOR—— When defective investigation comes to
light during course of frial, it may be cured by further
investigafion If circumstances so permitted. It would
ordinarily be desirable and all the more so in this case,

that police shovuld Inform the Court and seek formal
permission to_make further investigation when fresh

facts come fo light instead of being silent over the

maftter keeping in view only the need for an early trial
since an effective frial for real or actual offences found
during course of proper investigation is as much
relevant, desirable and necessary as an expeditious
disposal of the matter by the Courts. In view of the
aforesaid position in law if there is necessity for further
Investigation the same can cerainly be done as
prescribed by law. ............. " [ emphosis suppiied |.

20, Thus, what was observed in the context of the peculiar facts
of the case is that, it would ordinarily be desirable that police should
inform  the Court and seek formal permission to make  further
investigation when defective investigation comes fo light during course
of trial. Obviously, this chservation cannot be loken as laying down that
the police should invarably seek permission of the Court for further
investigation when fresh facts come to light, This pesilion would be clear

from what has been observed by the Court in the preceding
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paragraphs 11 and 12 of the some judgment, The two paragraphs may
be reproduced as follows:-

“11. Coming to the question whether a further

investigation Is wamanted, the honds of the
investigation agency or the Court should not be fied
down on the ground that further investigation m

delay the frigl, as the ulimate oblect is to arrive ot
the truth.

12. Sub-section (B) of Section 173 of the Code permits
further investigation, and even dehors any direction

from the Court as such, it is open to the police to

conduct proper Investigation even affer the Court
took cognizance of any offence on the strength of g

police report earller submitted ........... " (emphasis
suphed).
21 To the same effect are the cbservations made by the same

Bench in Zahira Habibulla H. Sheikh & Anofther vs. Slate of Gujaral & Ors,
2004 5CC (Cr.) 999 (supra). The observation made in paragraph 79 of
the judament is as follows:-

“7%. Sub-section (8) of Section 173 of the Code permils
further investigation, and even dehors any directions
from the Court as such, it is open to the police to
conduct proper invesfigofion, even after the court
took cognizance of any offence on the strength of a
police report earlier submitted.”

section 173[8) of Cr.P.C. refered to above is as follows:-

“173.(8) Nothing in this section shall be deemed to preclude
further investigation in respect of an offence after a
report under sub-section (2) has been forwarded to
the Magisirate and, where upon such investigation,
the officer in charge of the police station obtains
further evidence, oral or documentary, he shall
forward to the Magistrate a further report or reports
regarding such evidence in the form prescribed:
and the provisions of sub-sections (2) to (6) shall, as
far as may be, apply in relation to such report or
reports as they apply in relation to o report
forwarded under sub-section (2).”

22, A bare reading of the above clouse would show that the

| provision confained in the Seclion does not preciude  further

N

M
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investigation over and above the report forwarded to the Court under
sub-section (2] if the police obtain further evidence both oral or
documentary. Thus, on an analysis of the Section 173(8] in the light of
the observaticn made oy the Apex Court in the cbove cited cases, we
cannot arfive at any conclusion that permission of the Court would be
condition precedent for further investigation in all cases,

23. Thus, the position of low on the point being what is stated
above there is no oplion but to reject the contenfion of Shi Rai
regarding non-permissibility of submitting supplementary chorge sheet
without any permission from Court.

24, In view of the foregoing discussion, it must be held that the
learned ol Court foiled lo perform the duly imposed on it by the
exprass provisions of law, and therefore, there is violation of mandaiory
provision of law leading to flagrant miscariage of justice.

25, Having thus disposed of the question relating to the
proprety of the order doted 2652005, we may now paoss on fo the
gquestion relating to the proprety of Ihe two orders both dated 3.6.2005,
passed by the same Court which are the subject matter of challenge in
Crl. Revision Pefition Mos, % and 10 of 2005.

26. The said two orders may be set out as follows: -

*3.6.2005 MNone Present for the State/C.B.I.

All the accused persons 1 to 7 present
with their respective Id. counsel.

Date is fixed for further evidence.
However, for the second consecufive dates the
C.Bl. Is absent and has not prayed for
adjournment also. As mentioned in my previous
order the C.B.l. has failed to supply copy of the
supplementary charge sheet during the period
of one and a half year, | am of the opinion that
further affording an  opportunity to  the
Prosecufion would be of no use. Hence, the
Proseculion evidence s closed,
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Mow to come up for statement of the
accused persons under Section 313 Cr.P.C.

To: 29.6.2006.
sd/-
{Tashi Wangdi)
Special Judge, P.C. Act.”
"3.6.2005 None Present for the State/C.B.I.

All the 11 accused persons present with
their respective Id. counsel,

Date Is fixed for further evidence.
However, for the second conseculive dates the
C.B.l. is obsent and has not prayed for
adjournment also. As menfioned in my previous
order the C.B.l. has failed to supply copy of the
supplementary charge sheet during the period
of one and a half year, | am of the opinion that
further affording on opporunity to  the
Prosecution would be of no use. Hence, the
Prosecufion evidence is closed.

Now to come up for stotement of the
occused persons under Section 313 Cr.P.C.

To: 29.6.2006.
sd/-
(Tashi Wangdl)
Special Judge, P.C. Act”
27. The above impugned orders go fo show that on 3.6.2005,

which was a date fixed for further evidence of the Prosecution in both
the caoses. none appeared for the Prosecufion and consequently, the
Court closed the Proseculion evidence and posied the case for
axamination of accused persons under Seclion 313 CrP.C. While the
learned counsel for the aoccused Respondents supported the above
impugned order contending that the absence of the learned Fublic
Proseculor or the witnesses on the date fixed for evidence left the Coun
with no other opfion but to close the evidence of Prossculion, the
submission of the leamed special Public Prosecutor, on the cther hand, is

that even though the Public Prosecutor remained cbsent and the

[y -~
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wilnesses were also not kepl ready, the Court concemed. keeping in
view the foct that the ollences were punishable under P, ©. Act and
were friable under a warrant procedure ought to have exercised other
powers available o it under the Code in so far as the law imposed an
obligation on the Magistrate himsell to summan the appropriate
withesses for the prosecution of the cases on such default of the
prosecution to produce evidence,

The guestion that arses tor consideration of this Court in
these two Crl, Revision Pefitions, is, whether the tial Court is right in
clesing the evidence of the prosecution, consequent upon the failure of
the Public Prosecutor fo appear oh the date fixed for examination of
prosecution witnesses and for non-production of wilhessas,

28. Mr. A, Moulik, learned Senior Counsel, in support of his
contention thal the prosecution evidence wos nghtly closed by the
learned frial Court on defoult of the leamed Public Prosecutor to
appear, parficulary relied on a Single Bench decision of Jharkand High
Court rendered in Saraswati Devi vs. State of Jharkand reporled in 2004
CrlLd. 1512, In suppeort of the same point, Mr. N, Ral, leamed Counsel
cited two decisions. namely, a Single Bench decision of Alahabad High
Court rendered in State vs. Ulfatia reported in 1972 Cri. L J. 994 and o
single Bench decision of this High Court rendered in State of Sikkim vs. M.
K. O. Nair and Another reported in 1986 Cr, L J. 415 Mr. B, Shama,
learned Senior Counsel for accused/respondent Nos, 5, § to 14 cited the
decision of Punjab & Haryano High Court in Nath Singh vs. Stale of
Haryana . (Crl. Misc. Case No.19874-M of 1994 decided on 3% January,

1997).
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29. In ardler to see whether the above decisions relied an by the
lecrned Counsel for the Accused/Respondents apply to the facts and
circumstances of the case on hand, it would be desirgble to glance
through the focts of respective cases.

30. A perusal of the facts in the above Jhaorkand High Court
case would go o show that the prosecution had failed to produce even
d single witness for cboul five years despite opportunity given, It was
only after the closure of the prosecution evidence followed by
examination of the accused u/fs 313 Cr. P. C. thal the prosscution woke
up and filed an applicaticr ufs 311 which was rejected by the leamed
Magistrate mainly on the ground that the prosecution had failed to
procluce evidence despite '‘more than enough opportunity’ being
given. In these circumstances, the High Court had held that the learned
Court below had rightly closed the evidence and rejected the petition
ufs 311 Cr. P C. filed on behalf of the prosecution, The facts in
Allohabad cose were thot the Court could not take up the case for
sofme reqason of olher on some dates, and ullimately 9.7.1948 was fived
for producfion of prosecufion evidence and on this date 4 prosecution
withesses were presani, but neither the Public Prosecutor nor the
Assistant Public Prosecutor appeared before the Court to produce the
witnesses s required uvnder sub-section 7 of Seclion 251A of the
repealed Code. |t also oppears that the Public Prosecutor cnd the
Assistant Public Prosecutor failed lo put in appearance for prosecution
despite information sent to them by the leamead Magistrale and it was
oh such default of the prosecution that the iImpugned order discharging
the witnesses and acquitting the accused was possed. On the said

order being challenged before the High Court. the Allghobad High
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Court held that if prosecution witnesses who ore present are not
examined on account of the absence of the Public Prosecutor and if
there is absolutely no avidence on record, the Magistrate would have
no option but fo acquit the accused under sub-section (i) of §. 2514 of
the Old Code unless he decides to adjourn the case or fix another date
for production of prosecution evidence. In State of Sikkim vs. M. K. O.
Nair, i.2., the other case relied on by the leamed Counsel, the relevant
facts are that on 42,1985, which was fixed for prosecution evidence
atter number of previous dates fixed for the same purpose had falled for
non-appearance of withesses on accoun! of the faoiure of the
prosecution to execute the processes issued agoinst witnesses despite
the underfaking given fo the Court, the Ceourt adjoumed the cose
imposing cost of Bs,500/- on the prosecution, but when the prosecution
axpressed indldity to pay the cost and on prayer being made that the
Court might proceed further with the case, the Court refused the
adjournment and declared the prosecufion evidence closed. In the
circumstances, the leamed Single Judge referring to and relying on a
decision of Calcutta High Court in Jyolirmoyre vs. Birendra Nath Air 1930
Cal 262, « Division Bench decision of Palna High Court in Siate vs.
Mangila 1974 Cil. L J, 221, and few ofher decisions including the Full
Bench decision of the mMadras High Courl in Stafe vs. Veerappan AIR
1980 Mad 260 ond duly taking note of the divergent views expressed by
the differenl High Courts as to the duty of the Courl regarding
production of witnesses observed as Tollows -

L —— The correct position appears to be that

In a warrant case institulted on a police report, the

primary duty is of the prosecution to produce witnesses,

but since the prosecution has no power to compel the
aftendance of the witnesses, it is fully justified in seeking
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the help of the Court for their production. The help may
be sought by making o prayer for issuance of
summaonses to the prosecution witnesses, or to issue
warrants of arrest, if necessary. But unless such a
prayer is made, it is not the duty of the Court to issue
any summons or warmant of amrest i necessary.

........................................ and there is no warrant for

helding that to find whether the accused is not guilty, it

is the duly of the Magistrate to procure all the

prosecution evidence or to adjourn the case until all

the prosecution witnesses hove been produced., To

heold otherwise would mean that the Magishrate has the

duty not only to adjudge whether the accused is guilly

or not, but also to step into the shoes of the prosecution,

where the prosecution has lacked in prosecuting the

Ca Lo 1L =T [ "

The relevant facts of the above Punjab & Haryana High
Court case were that the leamed trial Court passed orders closing the
prosecution cose when the prosecufion faled o produce its witnesses
despite 5 epporiunities being given, On this arder being challenged
before the Punjab & Haryana High Court, it was cbserved that the scales
of justice cannot be tited in favour of the prosecution to the defimeant
of the interesl of Ihe accused and accordingly held thal when the
orosecution is not sincere fo its own obligaticns ond commitments
betore the Court, the Court has power to pass such orders which are
necessary for the advancement of the couse of justicea,
31. The above decisions undoubledly lay down that a
Magistrate s nof bound to compel the attendance of prosecution
witnesses in each and every case. It may however be noted that the
law point decided in two of the above decisions are in relation o the
provisions confained in 3.2514A of the repealed Code which contained
detall provision for trial of wamrant cases by Mogistrates.  When this

aspect of the issue waos pointed out, Mr, N, Rai submitted that the

provision contained in 5.238 to 243 and 248 tc 250 of the present Code
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more of less corespond o the old provisions contained in 2514, and, as
such, the decisions cited above would be applicable in the present
case also, However, one more glaring difference that we cannot loose
sight of is that the offences in none of the above coses are as serious
and punishable under the provisions of P. C. Act as in the present case.
Thot apari, further note must be token of the fact thot opinion on
whether the Court is under o duty to compel the attendance of
witnesses in a case in spite of negligent or uncooperative attitude of the
proseculing agency is divided and equally forceful view on the other
side of the coin is not locking, Two of the old decisions to which
reference may ke made in this regord ore the decisions reported in AIR
(30) 1943 All 9. AIR 1954 Pepsu B0 wherein it has been held that after the
charge is framed in non-cognizable and cognizable cases, it is the duty
of the Magisirate in the interest of General Public to see whether an
offence has been committed and to punish il he thinks that the acoused
is guilly. Even in a case on a private complaint, if the case is non-
compoundable and cognizable, the complainant cannol, under the
Code. be required fo produce his witnesses himself, If the complainant
and his wilnesses remain absent on any date after the charge has been
framed, it is not cpen o the Magistrate to dismiss the case for default
and to discharge of the accused. In o later deckion rendered in Staie
vs. Aboobaker (1961} CrlL.J. 92 (2} o Division Bench of Kerala High
Court has in clear terms cbserved thal even in cases where parfies do
not produce evidence, it is the duty of the Court in the interest of justice
to summon such of the witnesses whose evidence is necessary for just
decision of the case. The Court is not so helpless as to pass an order of

acquittal for want of evidence. The most recent of the decisions on the



2005:SHC:63


I8

point cited is the decision of Gujaraf High Court in CBI vs. Dayabhai
Damabhal Dabhi, reported in 2003 Crl. L J. 4261 which i3 just on the
poini. The relevant focts in thal caose, were that the special case was
registered u/s 5 of the P. C. Act 1988 rfw 52c.120-B and 161 IPC in the
year 198%, yel the matter had nol procesded further fill the vear 1998,
The prosscuticn hod not produced witnesses despite passage of seven
years. The prosecution had also never apolied tor issue of summonses to
the witnesses nor the Court had itself issued summonses to any of the
witnesses for remaining present in Court during the above seven yvears,
Ultimately, The accused filed on application in the year 1998 praying for
closing the prosecution evidence in the light of the decision of the Apex
Court in Raj Deo Sharma vs. State of Bihar (19%3) 7J7 (3C)1. The leamed
frial Court heard the parties and following the decision in the above Raj
Deo Sharma's case closed the evidence of the prosecution. In the
revision pefilion moved by the Pefitioner C0) before the Gujarct High
Court, it was noted that “The case on hand lad different set of foacts.
Here the offences are punishable under the P. C. Act, and therefore on
the face of the record, the offences whiv:h.-::lrc being faced by the
present Respondents are of o senous nature and they are required to be
dealt with ana decided by special Courls presided over by Special
Judge, This fact cannot be overdooked wnd ignored.” It was
categorically observed that simply because the prosecufion did nof
keep the wilnessas present and simply because the witnesses summaons
wis not applied for, I would net be just, proper and legal to close the
evidence of prossculion behing the back of the odginal informant,
Observation was made to the effect thal even the Court ilsell could

have exercised its powers suo moto Tor ssuance of witnesses summonses
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for doing complete and substanfial justice fo both the parties. The
closure of the proseculion evidence without intirmation or nofice to the
original informant in the case was thus held o have resulfed in sefious
injustice to the cause of the informant and also o the cause of the
systemn of justice,

3. It may be nofed that the above view finds support from
several recent decisions of the Apex Courl. |n Shailendra Kumar v. State
of Bihar & Ors. AIR 2002 §C 270 the Apex Court hos clarfied the position
with regard 1o the duly of g Cil. Court when the prosecuting agency is
not diligent. As per the facts set out in the case, the accused were
being fried for murder. In the course of the trigl of the cose, learned
sessicns Judge after examining 2/3 formal withesses, closed the
prosecufion evidence without informing the Investigating Officer on the
ground that no praver was made by the prosecufion either orally or
written for adjournment or for examining other witnesses, Even though
the order closing the prosecufion evidence was recalled by the Cour to
which the case was fransfered on the superannuation of the Presiding
Officer of the original Court, the recalling order was set aside by the High
Court of Patna on fhe ground that a cimingl Court cannot recall ifs
earlier order. An application filed by the Stale ufs 311 of Cr. P. C.
thereafter was rejected in view of the order of the High Court in the
revision application, A criminal Misc. case fled by the appellant
informant in the High Courl was alse dismissed. In the appedl filed
against the judgment dismissing the Crl, Misc. cose, it was observad by
the Apex Court in paragraph 7 of the judgment that the presence of the
investigating Officer at the time of tial of the case is a must, his duty

being to keep the witnasses prasent. Thus, T the Investigating Officer

o
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failed to remain present at the time of trial of the case, it was the duty of
the Sessicns Judge toissue summons o the O, In a simitar vein, it was
ocbserved that if there is failure on the part of the witnesses to remain
present, i would be the aulty of the Court to fake action including
issuance of balable or non-bailable warrants as the case may be. |
was accordingly chserved that the closure of the prosecution evidence
withaut informing the Investigating Officer was nol proper and the
procedure ddopted by the learmed Sessions Judge was sordid ond
repulsive,
33. In Zahira Habibullah Sheikh & Another v. State of Gujarat &
Ors, (2004) 4 SCC (Cri) 999 (supra). it has been observed that in o
criminal cose the fote of the proceeding cannot always be left entirely
at the hands of the parties, Crimes being public wrangs in breacn and
violation of public right and dufies, which affect the whele community
as a community and are harmful fo the society in general. It was held
that 5311 Cr. P, C. s a pawer given to the Court not merely to be
exercised af the bkidding of any one party/person bul the powers
confered and discrefion vested are to prevent any irefrievable or
immedasurable damage o the cause of society, public interest and
miscarriage of justice.  Thus, if any deficiency In investigation or
prosecution is visible or can be perceived by litfing the veil trving to hide
the realities or covering the obvicus deficiencies, the Courts have to
deal with the same with an fron hand appropriately within the frame-
work of law. It has been calegorically observed that -

“In the case of a defectfive invesfigation the Court has

fo circumspect in evaluating the evidence and may

have to adopt an active and analytical role to ensure

that truth is found by having recourse to Sec. 311 or al
a later stage also resorling to Sec.3?1 instead of

=
el
b
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throwing hands in the alr in despair, It would not be
nght in ocguitting the occused person solely  on
account of the defect; to do so would tentamaount to
playing into the hands of the Investigating Officer if the
investigotion is designedly defective.”
34, The above decisions, therefore, leave no room for doubt
that a Criminal Court cannot shirk the respansibility imposed on it by law
in the trial of warant cases in spite of absence of diligence on the part

of the Froseculion to produce evidence in support of his cose,. The

Lourtin such case has a duty to consider whether the interest of justice

requires fhe summaoning of the witnesses on Court's own motion under |
section 311 of CrP.C. The issue is essentially one which relates to
Frosecuting Agency not acting in reguisite manner ond the role which a
Criminal Court is expecled to play In such eventudlity in a criminal rial.
In this regard, the further observation made by the Apex Court in the
above cited case of Iahiro Hobibulla H. Sheikh v. State of Gujaraf,
reported in (2004) 4 SCC 158, is apposite and can be profitably refered
fo. The observation which occurs in parcgraph 44 of the judgment is
that where the prosecuting agency does not act in requisite manner a
special necessity for exercise of powers u/s 311 Cr. P.C. r/w 155 Evidence
Act arises. |tis appropriate to reproduce the relevant observation in the

said paragraph verbatim as foliows: -

"44, The power of the court under Section 145 of the
Evidence Actis In o way complementary to Its power
under 3ection 311 of the Code. The section consists of
two parts Le.. (i) giving a discretion to the court to
examine the witness at any stage, and (i) the
mandatory porfion which compels the court to
examine a wilness if his evidence appears to be
essential to the just decision of the court. Though the
discretion given to the court is very wide, the very width
requires a comesponding caufion.

........................... The second part of the sectfion does



2005:SHC:63


not allow any discretion but obligates cnd binds th
court o take necessary steps if the fresh evidence lo
e obtained is essential to the just decision o the case
_essentiol” to an active and alert mind and n t to one
which is bent fo abandon er abdicate. Obiect of the
section is to _enable the court fo arrive _at the truth

irespective of the fact that the prosecution or_the
defence has failed to produce some evidence which js

necessary for a just and proper disposal of th case.
The power is exercised and the evidence is examined
nefther to help the prosecufion nor the defence, if the
court feels that there is necessity to act in terms of
Section 311 but only to subserve the cause of justice
and public interest. It is done with an object of etiin
the evidence in aid of a just decision and to u hold the
truth," | emphasis supplied ),

35. Hence, keeping in view the law laid down in the several
decisions just cited above, the serious nature of the offence in the case
ond the procedure that the Special Courl is required to follow for tricll of
such offences, | have no hesitation in holding that the Special Court was
under a stotutory duty to compel the attendance of prosscution
witnesses in the interest of justice and for just decision of the cose
imespective of the lack of diigence on the part of the prosecuting
agency. Since the Court below failed 1o exercise the power vested in it
the conclusion is iresisfible that there s non-compliance with the
provision of law in the procedure followed oy the learned trial Court in
closing the proseculion evidence for default of the prosecution and the
same has resulted in gross miscamiage of justice,

34, Al This stage it s appropriate to deal with two misc,
applicafions, namely, Criminal Misc. Applicotion No.14 of 2005 and
Criminal Misc, Applicafion No.15 of 2005 filed By Ajay Eumar Jdin,
accused/Respondent No.8 in both the Criminal Revision Pefifion Nos, ¢
and 10 of 2005, The grevance made by the Petitioner in both the

Applications is that he was aroyved as accused No.14 in 3. T. [CBl) Case
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No.3 of 2004 and as accused No.15in 5. 7, (CBIl) Case No. 4 of 2004 and
vide order datea 12.2.2002 passea by the learmed fnal Court he was
discharged in both the cases. However, in both the Cri. Revision Petition
Mos, § and 10 of 2005 which have been filed chollenging the order
daoted 3.4.2005 regarding closure of prosecution evidence he has bean
arragigned as accused/Respondent Na.B.  In view of this he filed these
Cr. Misc. Applications and prayed for expunction of his name from the
array of Respondents on the ground that he was not a necessary party.
This position, wads very fairly conceded to by the learmed Special Public
Frosecutor during the hearng on 29.8.2006. Accordingly, the name of
shri Ajoy Kumar  Jain shall stand  struck off from the array of
accused/Respondents from both the Crl. Revision Petfition MNos, $ and 10
of 2005,

37. For the reqasons, observafions and the discussions made
above, it follows that all the four impugned crders are not sustainable in
low and this Court must inferfere in exercise of ifs revisional jurisdiction.
Accordingly, | dlow the Crminal Revision Petition Nos, 2, 10, 11 and 12
and set aside the impugned orders dated May 24, 2005 passed in
Criminal (CBl) Case Mos. 3 and 4 of 2004 and orders dated June 3, 2005
passed in Cimingl (CBI) Case Mos. 3 ond 4 of 2004 and remand the
matter to the learned Special Judge, P, C. Acl, Easi and Morth, to
proceed with further trial accardingly to law.

Sa far as the requirement of disposing of fthese cases as
expediticusly as possible is concermned, it appears that a clear direction
from the Apex Courts already exists, It was submilted by the leamed
Counsel for the accused/Respondents during the course of the hearing

that the Hon'ble Suprerme Courl vide order dated 234 September, 2002
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i - pqsafsd in Transfer Pefition [Crhiminal) Mo.514 of 2002 with Criminal Misc.
. PeWtion No.8262 of 2003 had directed the leamed special Judge [P. C.
Act] Gangtok to proceed with the fial on doy to day basis strictly
adherng to Sec. 309 Cr, P. C. and yet the matter is still pending., The
orders dated 9.12.2002 passed by the concemed Special Judge in 5. T.
(CBI] Case No.3 of 2004 and 5. T. (CBl] Case No.d of 2004 go to show
that necessary sleps Tor day o day hearing of the case in terms of the
direction of the Apex Court were initiated. However, it is noficed that
the two cases are still pending for maore than five years now. In view of
this, the learned Special Judge s directed to proceed with the trial of
the case on day to day basis. by strictly adherng to the provisiens of
Sec. 309 Cr. P. C. in terms of the direcfions of the Apex Court, and shall
dispose of the coses as expeditiously as possible.

Records of the lower Court be returned forthwith,

|
U;,JL,L__ i
e P
(A.P. subba )
Judge
20/09/2006
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