
THE  HIGH  COURT OF SIKKIM  :  GANGTOK

Criminal Misc.  Petition  No.1 of 2005

AND

Criminal Misc.  Petition No.2 of 2005

In  the  matter of a  petition  under section  482  of

the    Code    of    Criminal    Procedure    and    under

section  498-A of the  Indian  Penal  Code

and

in  the  matter of

San].oy  Menon  Ra].an,

S/o  Dr.  Ayyarani  Rajan,

R/o  15 Templar Road,

Oxford,  OX2  8LR,

United  Kingdom.

At  present  -Cabin  Bed  No.2,

Charing  Cross  Nursing  Home  (P)  Ltd.,
`2c  Mot:ilal  Basak  Lane,

Kolkata  -  700  054,

West  Bengal.

versus

......  Petitioner

4.

State  of Sikkim

The  Superintendent  of Police,

East  District,

Gangtok,  Sikkim.

The  Officer-in-Charge,

Police  Station  Sadar,

Gangtok,  Sikkim.

Mrs.  Pema  Choden,

W/o  Late  Sh,  Phurba  Wangdi  Bhutia,

R/o  Mazong  House,

Kazi  Road,  Gangtok.

Ms.  Peggyla  Wangdi  Bhutia,

D/o  Mrs.  Pema  Choden,

R/o  Mazong  House,

Kazi  Road,  Gangtok. ....,,.  Respondents
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For the  Petitioner Mr.    Anmol    Prasad,    Advocate

assisted    by    Mr.    K.    T.    Bhutia

and      Ms.      Bandana      Pradhan,

Advocates.

Fortherespondentnos.1to3:     Mr.    S.    P.    Wangdi,    Advocate
General   assisted   by   Mr.   J.   8.

Pradhan,  Public  Prosecutor.

Fortherespondentnos.4&5  :     Mr.     T.     a.     Thapa,     Advocate

assisted     by     Mr.     Jay     Kishor

Prasad  Jaiswal,   Mr.   Naresh  Ra].

Shrestha  and  Ms.  Yangchen  D.

Gyatso,  Advocates.

PRESENT: THE HON'BLE  MR. JuSTICE   A.  P. SuBBA, JUDGE.

Last date of hearing :   12th July, 20_9|±

DATE OF 0FIDER :   20TH  JULY,  2005.

ORDER
A.  P. Subba, J.

This   is   a   petition   filed   by   one   Sanjoy   Menon

Ra]-an,   a   British  citizen  of  Indian  origin  under  section  482

of  the   Code   of  Crimihal   Procedure  for  quashing   the   First

Information  Report  (FIR)  bearing `no.52(3)05  registered  at

Sadar  Police  Station,  Gangtok,  Sikkim  under  section  498-A

of     the     Indian     Penal     Code     and     all     related     criminal

proceedings  arising  there from.

2.                   The   facts   leading   to   the   filing   of  the   present

petition,  briefly  stated,  are  as  follows:-

The    petitioner   after   having    completed    his   studies

joined   British   Petroleum,   a   multinational   concern,   in   the

year  1993  and  since  the  year  2004  he  has  been  posted  at
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Hong   Kong   as   a   Compliance   Advisor,   British   Petroleum,

Asia.    During  the  course  of  his  professional  trip  to  Calcutta

in  the  year  2003,  he  met  Ms.   Peggyla  Wangdi  Bhutia  alias

Sonam    (respondent    no.5).       After   few    meetings,    they

became  friends  and  their  friendship  ultimately  culminated

into  a  marriage.  The  marriage  was  solemnized  at  Gangtok

on   18th  October,  2004  as  per  the  Buddhist  custom.     The

marriage   was   duly   registered   in   the   Office   of   Marriage

Officer   at   Gangtok.      After  their   marriage,   the   petitioner

and   respondent  no.5   left  for  Kerala  on  a   honeymoon  trip

on  20th  October,  2004.     Enroute,  they  spent  one  night  in

Chennai  and  reached  Kerala  where  they  spent  four  nights

before   they   returned   back   to   Calcutta   on   25th   October,

2004.   On   26th   October,   2004,   i.e.,   the   next  day  of  their

arrival,  the  petitioner  left for  Hong  Kong  in  connection  with

his  professional   work  while  respondent  no..5  stayed   back.

The      respondent      no.5      thereafter      made      necessary

applications  to  the  concerned   authorities  for  her  visa   for

travelling  to   Hong   Kong  to  join  the   petitioner.     From  the

application    so    made    by    the    respondent    no.5,    it   then

transpir.ed    for   the    first   time    that    she    was    previously

married  to  one  Karma  Hishey  sometime  in  the  year  1997

and  her  marriage  to  the  said  Karma  Hishey  had  still  been

subsisting.  The  queries   made  thereafter  by  the   petitioner
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about    the    former    marriage    of    the    respondent    no.5,

sparked   off   bitter   resentment   and   differences   bet:ween

them.      With   a   view   to   resolve   the   issue,   the   petitioner

arranged     meetings     with     respondent    no.5     and     other

members   of   her   family   at   Calcut.ta   on   27th   and   29th   of

March,  2005.    During  these  meetings,  the  respondent  no.5

and   her  family   members   misbehaved   with   the   petitioner

and   his   family   members   and   uttered   threats   to   them.

Being  apprehensive  about  his  security,  the  petitioner  filed

a   complaint   on   2nd   April,   2005   with   the   Salt   Lake   Police

Station,   Calcutta   by   way   of  abundant  caution.        On   the

other   hand,    Mrs.    Pema    Choden,    respondent    no.4,    the

mother  of  respondent  no.5,   lodged  an   FIR  on  31St  March,

2005   with  the  Sadar  Police  Station  at  Gangtok  making   a

false  allegation  that  the  petitioner  had   been  treating   her

daughter    with    cruelty    and    has    also    been    demanding

dowry,     The   other  allegations   made   in   the   FIR   are   that

when   the   petitioner   left  for   Hong   Kong   on   26th   October,

2004  he  had  promised  respondent  no.5  that  he  would  take

her  to   Hong   Kong  after  procuring  the  necessary  visa  and

other  travel   documents   for   her   in   the   month   of   March,

2005.      That   the   petitioner   had   made   demand   of   Rs.10

lakhs  as  dowry  from  respondent  no.5  when  they  were  on

their  honeymoon   trip   in   Kerala   and   thereafter,   when   the
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respondent   no.5   and   her   brother   met   the   petitioner   in

Calcutta   on   26th   March,   2005,   the   petitioner   asked   the

respondent  no.5  whether  the  amount  of  Rs.10   lakhs   had

been   arranged   and   when   the   respondent   no.5   replied   in

negat:ive   the   petitioner   misbehaved   using   foul   language:

That    when    they    again    met   on    27th    March,    2005    the

petitioner  told   respondent  no.5  that  he  would   not  accept

her   until    his   demand   of   dowry   was   met   and   that   the

petitioner   also   told   the   respondent   no.5   on   30th   March,

2005  that  he  had  only  entered  into  engagemenl:  to  marry

the   respondent   no.5   and   had   never   married   her.      That

having   thus   been   cruelly   treated   and   deserted    by   the

petitioner  the  respondent  no.5  was  suffering  from  severe

depression      and      ``she      might      do      anything      including

committing  suicide".

Pursuant  to  the  investigation  that  was  init:iated  after

the  FIR  was  lodged  the  petitioner  was  arrested  from  the

Calcutta  Airport  at  the  time  when  he  was  about  to  leave

India  for  Hong  Kong  and  after  his  arrest  he  was  produced

before   the   concerned   Executive   Magistrate,   Barrackpore,

North  24  Parganas,  where  he  was  admitted  to  transit  bail

and   directed  to   appear  before  the  Court  of  Chief  Judicial

Magistrate,  Gangtok  on  or  before   12th  April,   2005  and  to

report  compliance  on  19th April,  2005.
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3. It   is   contended   that   the   FIR   lodged    by   the

respondent  no.4  and   the  consequent  action  taken   up   by

the   Police  are  illegal,  untenable  and  absolutely  unjustified

in  so  far  as  the  FIR  was  motivated  and  the  same  even  if

taken  at face  value  does  not constitute  any  offence  against

the    petitioner.       It   is   also   contended   that   the    alleged

marriage  between  the  petitioner  and  the  respondent  no.5

is   a   nullity   in   the   eye   of  law   and   as   such,   no   complaint

under  section   498-A  of  the   Indian   Penal   Code   would   be

maintainable.    It  is  then  further contended  that the  alleged

incident   admittedly   took   place   outside   Gangtok   and   the

State  of  Sikkim.and  as  a  consequence  the  registration  of

the    FIR    by    Sadar    Police    Station    and    the    consequent

investigation  initiated  by  the  Police  at  Gangtok  are  without

I.urisdiction   and   illegal   in   law.      It   was,   therefore,   prayed

that the  FIR  in  question  and  all  the  consequent  actions  and

proceedings   may   be   quashed   in   exercise   of  the   inherent

power   of   this   Court   under   section   482   of   the   Code   of

Criminal  Procedure.

4.                   On   the   first   date   fixed   for  appearance   of  the

respondents   on   loth   May,   2005   it  was   submitted   by  the

parties  that  some   negotiation   for  amicable  settlement  of

the  matter  had  already  been  initiated  and  prayed  for  four

weeks'  time  so  that they  would  finalise  the  settlement  and
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submit  the  report.    Time  was  accordingly  granted  in  terms

of the  prayer  made.    On  the  next  date,  i.e.,  9Lh  June,  2005

the   parties   prayed   for  f.urther  one   month's   time  for  the

same  purpose  which  was  allowed.    On  the  next  date,  i.e.,

7th    July,    2005    the    parties    submitted    that    they    had

amicably    settled    the    matter    and    the    petitioner    and

respondent   nos.4   and   5  I.ointly   filed   three   miscellaneous

applications  accompanied   by  a  copy  of  the  agreement  of

settlement    praying     for    different    reliefs.             The    first

application   is   in   continuation   of  the   earlier   petition   filed

under   section    482    of   the    Code    of   Criminal    Procedure

(registered   as   Criminal   Misc.    Petition   no.1   of   2005)   for

quashing    the    FIR    dated    31St    March,    2005    and    all    the

criminal    proceedings   arising   there from    in   terms   of   the

agreement  of  settlement.    This  application  was  registered

as   Criminal    Misc.   Application    no.5   of   2005    in   Crl.    Misc.

Petition   no.1   of  2005.     The   second   application   has   been

filed   under   Rule   13   of  ``Rules   to   provide   for   registration

and  solemnization  of  a  form  of  marriage  in  Sikkim''  for  a

decree   of  dissolution   of  marriage   between   the   petitioner

and  the  respondent  no.5  in  t:erms  of the  settlement  arrived

at   by   the   parties   duly   waiving   and   dispensing   with   the

period   prescribed   by  the   Rules  for  filing   such   application.

This      application      was      registered      as      Criminal       Misc.
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Application   no.6   of   2005   in   the   above   Crl.   Misc.   Petition

no.1  of  2005.    The  third  application  is  for the  return  of the

passport  and   other  documents  seized   by  the   Police  from

the    petitioner    in    connection    with    the    ongoing    crimihal

proceedings.     This   application   was   registered   as   Criminal

Misc.  Application  no.7  of  2005  in  Crl.  Misc.  Petition  no.  2  of

2005.

All  the  above  applications  were  taken  up  for  hearing

together  on   12th  July,  2005  and  are  being  disposed  of  by

this  common  order.

5.                     Mr,   Anmol   Prasad   assisted   by   Mr.   K.  T.   Bhutia

and     Ms.     Bandana     Pradhan,     learned     counsel     for    the

petitioner.      Mr.   S.   P.   Wangdi,   learned   Advocate   General

assisted  by  Mr.  J.  a.  Pradhan,  learned  Public  Prosecutor for

the  State-respondent  nos.1,  2  and  3  and  Mr.  T.  8,  Thapa,

learned   senior  counsel   assisted   by   Mr.   Jay   Kishor  Prasad

Jaiswal,   Mr.    Naresh   Raj   Shrestha   and   Ms.   Yangchen   D.

Gyatso,   counsel   for   the   respondent   nos.4   and    5   were

heard.

Criminal  Misc. ADDlication  no.5 of 2005

(arising out of Criminal Misc. Petition no.1 of 2005)

This  application  as  noted  above,  relates  to  quashing

of the  FIR and  the  related  proceedings.
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It    was    submitted    by    the    parties    that    with    the

intervention  of  relations  of  the  respondent  nos.4  and  5  as

well   as  the   respective  counsel  for  the   petitioner  and  the

respondent  nos.4  and  5,  the  disputes  between  the  partie`s

have    been    comprehensively,    conclusively    and    amicably

conciliated  and  the  terms  and  conditions  of the  settlement

have    been    reduced    into   writing    in   a    memorandum   of

settlement,    It  was  accordingly  prayed  that this  Court  may

quash  the  FIR  filed  by  the  respondent  no.4  on  31St  March,

2005    and    all    related    proceedings    arising    there from    in

terms of the settlement arrived  at by the  parties.

In    support   of   the    above   submission,    the    parties

appended    a    copy    of   the    memorandum    of   settlement

executed     between    the     parties    which     is     marked     as

Annexure A.   The  relevant clause  of the  agreement  may  be

reproduced  as follows:-

``2.     The   parties   hereby   agree   that  they   shall

take  all   such  steps  as  may  be  necessary
for  the   complete   and   final   withdrawal   of

all    legal    proceedings    as    detailed    above

initiated   by   them   against   each   other   on

the terms  herein  contained.

More  specifically,  the  parties  hereby  agree

that    the    following    applications    shall    be

jointly   filed   by   them   before   the   Hon'ble
High   Court  of  Sikkim   in   Cr.   Misc.   Petition

No.1   of  2005   with

following,  inter alia,

for  the

a.        An   application   praying   for   an   order

passed   in   exercise   of   the   inherent
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powers  of  the  Hon'ble  Court  and  for
the  ends  of justice  quashing  the  FIR

filed  by  the  third  party  on  31St  March

2005,   the   consequent   investigation

under   Sadar   P.S.   case   no.52(3)   of

2005    of    Gangtok    and    all    related

criminal             proceedings             arising

there from   in  view  of  the  settlement
arrived  at  herein.

As  per the  settlement,  the  petitioner  agreed  to  pay  a

fixed  sum  of  Rs.23  lakhs  in  full  and  final  settlement  of  all

present     and     future     claims     including     any     claims     for

maintenance     and/or     alimony     in     two     instalments     as

follows:-

``10.             The   first   tranche   of   the    aforesaid

financial      provision      being      a      sum      of

IRs.20,00,000.00      (twenty      lakh      Indian

rupees)  shall  be  paid  by  the  first  party  to

the   second   party   immediately   upon   the

passing   of  and   receipt  by  counsel  for  the
first   party   of   the   cert:ified    copy   of   the

order         quashing         and/or         otherwise

conclusively   disposing   of  the   FIR  filed   by

the  third   party  on   31St     March   2005,   the

investigation  of  the  case  under  Sadar  P.S.

case  no.52(3)  of  2005  of  Gangtok  and  all

related        criminal        proceedings       arising

there from     in     terms     of     the     present
settlement,   and   upon  the  passing   of  and
receipt  by  counsel  for the first  party  of the

certified     copy    of    the    order    that    the

passports  of  the  first  party  as  well  as  the
other  documents  and  articles  seized  from

the   first   party   by   the   Sikkim   police   are

restored  to the first party  intact.

11.     The    second     and    final    tranche    of    the

aforesaid  financial  provision  being  the  sum

of    IRs    3,00,000.00    (three    lakh    Indian
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rupees)  shall  be  paid  by  the  first  party  to

the   second   party   immediately   upon   the

passing  of  and   receipt  by  counsel  for  the
first   party   of   the   certified    copy   of   the

order     of     dissolution     of    the     marriage

between  the  first  party  and  second  party
by  the  High  Court  of  Sikkim  or  such  other

Court   or   authority   competent   to   do   so,
whichever  is  earlier."

It was further agreed  as follows:-

``14.   The    second    and    third    parties    covenant

with  the  first  party  that  in  consideration  of

the  payment  of  the  aforesaid  sum  of  IRs.
23,000,00.00    by    way    of   full    and    final

settlement  of  all  present  and  fut:ure  claims

including      the      claim      for      maintenance

and/or   alimony,   no   claim   hereafter   shall

be    made    upon    the    first    party    by    the
second  or  third  party  for  payments  of  any
kind        either       by       way       of       alimony,

maintenance,   damages,   compensation   or

on  any  other account whatsoever."

7. In  support  of  the  submission  that  the  FIR  may

be  quashed  on  the  basis  of the  above  amicable  settlement

arrived   at   by   the   parties,   reference   was   made   to   the

decision   of  the   Hon'ble   Supreme  Court  in  .a.   S.   Joshi   vs.

State  of  Haryana  and  another  reported  in  2003  CRI.   L.  J.

2028   in   which   the   scope   and   ambit   of   inherent   power

under  section  482  of  the  Code  of  Criminal  Procedure  was

examined    in    relation   to    matrimonial    disputes.       It   was

observed  in  para  14  of the judgment as follows:-

``14.   There  is  no  doubt  that  the  ob].ect  of

introducing    Chapter    XX-A    containing    Section

498A  in  the  Indian   Penal  Code  was  to  prevent

the  torture  to  a  woman   by  her  husband  or  by
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relatives   of   her   husband.      Section   498A   was

added  with  a  view  to  punishing  a  husband  and

his  relatives  who  harass  or  tort:ure  the  wife  to

coerce   her  or  her  relatives  to   satisfy   unlawful

demands   of  dowry.     The   hyper-technical   view
would    be    counter    productive    and    would    act

against   interests   of   women   and    against   the

object    for    which    this    provision    was    added.

There   is   every   likelihood   that   non-exercise   of

inherent   power   to   quash   the   proceedings   to

meet  the  ends  of
from  settling   earl

ustice  would  prevent  women
r.    That  is  not  the  object  of

`T#-,i,I,*,.:;'.

chapter XXA  of Indian  Penal  Code."

It   was   accordingly   held   that   if  for   the   purpose   of

securing   the   ends   of  justice,   quashing   of   FIR   becomes

necessary,  section  320  of  the  Code  of  Criminal   Procedure

would  not  be  a  bar  in  the  exercise  of  power  under  section

482  of the  Code  of Criminal  Procedure.

8.                    The  next  decision  relied  on  by the  parties,  is the

decision   of  the   Rajasthan   High   Court   in   Haricharan   and

others  vs.   State  of  Ra].asthan  2004  CRI.   L.  J.   2224.       In

this  case  the   Ra].asthan   High   Court  relying   on  the  above

decision  of  Hon'ble  Supreme  Court  and  on  being  satisfied

that   the   parties   had   genuinely   settled   their   matrimonial

dispute,    allowed   the   petition   and   quashed   the   criminal

proceedings  under  sections  498-A  and  406  IPC  in  exercise

of   inherent    power   under   section   482   of   the   Code   of

Criminal  Procedure.

The  above  decisions  thus  make  it  clear that  the  High

Court  in  exercise  of  its  inherent  powers  can  quash  criminal
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proceedings,   or   FIR  or  complaint  on   the   basis  of  mutual

settlement    and  section  320  of  the  Code  does  not  limit  or

affect  such  powers.                                                         I

I

9.                    'In     the     preseht     cas.e,,    the     FIR     relates     to

I

commission   of  offence  under  section  498-A  of`tHe  Indian
'

Penal  Code.   The  me'morandum  of settlement goes to  show

that  the  parties  have  ami`¢ably  settled  the  matter  between

I

themselves  with  their  free  vyill  and  consent:.    They  have  in

the  last  clause  of  the  agreement  specifically  declared  that

the  settlement  had  b,.den  arrived  at  in  a  fair  and  conducive

manner  and  that  no  coercion  or  undue  influence  'has  been

exercised'  in  obtaining  the  same.

JO.                Thus,   on   going   through   the   memorandum   of

I

settlement,  relevant,portion  of  wh'ich  have  been  extracted

above  and  on  hearing  the  learned  counsel  for the  parties,  I

1'

I-'`

have   no   doubt   in   my   mind   that   the   agreement   is   not

vitiated   by   force,   fraud   or   undue   influence.     There   is   no

doubt  that  the  parties  have  come  to  am.icable  settlement

I

out  of  their  own  free  will  and  volition  with  the  main  object

of   putting   an   end   to   all'the   disputes   pending   between

them.                                                           ,

Hence,   keeping   in   vi?w  the  ambit  and   scope  of  the
\

inherent   powers'of   this   Court   under`  section   482   of  the

Code  of  Cr'imlnal  Procedure  read  W;ih  A'iticles  226  and  227
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of  the   Constitution   of   India   as   spelt   c;ut   by   th?   Hon'ble
'

SupremF   Court   in   th'e'ca'se   of   8.   S.   Joshi   (supra)   cited
I

above   and   the   decision  ,/of   the   Rajasthan   High   Court   in
I

Hariclia`ran's   case   (supra)   I   have   no   hesitation,to   agree

with  the   learned   counsel  for  the  parties  and  ,to  hold  that

the   FIR   in   the   present   case   and   all   the   re;ated   criminal
J

proceedings  arising  there from  may  be  quashed  in  terms  of

the  prayer made.

11.Efr=.;Ega.oEEsocFCArjm;.Fca3t#snc=po=£jt3ton2gg.5±of2oo5]

This  application   has  been  filed   under  Rule   13  of  the

``Rules  to   provide  fir   registration   and   solemnization   of  a

/

form  of  marriage  in  Sikkim"  for  a  decree  for  dissolution  of

the   marriage.     The  facts  stated  ,in  the  application   are  by
`L

and    large    same    as    already    narrated    in    the    Crl.    Misc.

I

Application    no.5    of   2005.       The   situation    in    which    the

petitioner  and  respondent' no.5  met,  how  they  got  married

and   how   the   marital   discord   b`etween   th`e   i.wo   originated

\

leading  to  the  filing  of  FIR ,from  both  sides,  the  consequent

;,``ed,y        arrest  of  the   present  petitioner,  the  amicable  settlement
`,a

arrived  at  between  the  pa'rties  and  the`filing  of the  petition

for  quashing  the  FIR  and  all  proceedings  arising  there from

following   the   amicable   settlement   have   bden   narrated   in
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(

the    above    application   i     Fu,rther    facts    relevant    in    the

present     appHcatjon     are     that    the     Petitioner  ,and     the

respondent    no.5    in    the    agreement   of   settlement    had

agreed  to  present  a ljoint  application  under  Rule  13  of  the

/

``Rules   to   provide   for   registration   and   solemT`ization   of  a

form   of imarriage   in   Sikkim"   and   accordin.gly   they   have

filed   the   present  application.     It  is  specifically  stated  that

the    petitioner    having,b6en    languishing    in    and    out    of

I

hospital  for  the  two  and   half  months  now  tor  his  medical

t:reatment  `n6eds  to  'leave  the  country  as  soon. as  possible

so   as   \to   consult   and   take   medical   treatment   from   his

regular     medical     advisor    in     the     United     Kingdom     and

similarl'y   the   respondent   no.5   who   its   also   suffering   from

severe  depression  caused.  by  the  traumatic  events  is  also

'anxious  to  clear  up  the  whole  rhatter  once  and  for  aH  at

\

t:he   earliest   so   that   the   same   may   facilitate   her   early

.I

recovery  frorh  her  ailment.    'Accordingly,  the  parties  have

;tit.`{2A:`;.`\    Prayed  for,ithe  following  reliefs:-

;+_SIf_ffF,./

I

"a.      Admit  this  application;

b.         grant    leave    to    present    t:his    application

before   the   expiry   of   three   years   of   the

I           entry     of     the     certificate     of'     marriage

pertaining     to     the     p@titiorier     and     the

respondent'no.5;                                        '
'

`

I ,.J i  i.i
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C. dispense  With  the  period  prescribed  by  the

Rules  as a  ground  for  bringing  the  present

application  under  Rule  13  of the  rules;

dissolve      the      marriage      between      the

petitioner  -and   the   respondent   no.`5   by   a
I

decree'   of     divorce     in     terms     of     the

settlement

and lto  pass  any  other  or  further  order(s) -

and/or  direction(s)  of a  like  iiature  as  may

be    requisite    for    giving    the    fullest    and

earliest  possible  effect  to  the  terms  of the

settlement  herein  amved  at.''

The  submission  of the  learned  counsel  for the  parties

is   that   the   marriage   between   the   parties   having    been
\

irretrievably  broken  down  and  the  parties  having  arrived  at

I

amicable  settlenient  to  break  aH  marital  ties  by  dissolving

the   marriage,   a   decree   may   be"pa§sedtdissolving   the
I

marriage  in  terms  of  the  agreement  arrived  at  in  exercise

of  the  powers  of  this  Court  under  section  151  of the  Code

I

of  CivH  Profedure.    In  support  of the  abplication,  a  copy  of
1'

the   memorandum   of   settlement   executed   betwee.n   the

I

parties  has  been  appanqed  along  with  the  petition.

''

12.                A   perusal,  of  the  copy  of  the   memorandum   of
\

'
I

settlement    shows    that   `the    settlement    is    a    common

sett:lement    in    respect    of   all    the   disputes`   between    the

parties.     Relevant  clauses  in  respect  of  the  reliefs  claimed

i                                 jri,    `!
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1

have    already    been    extracted    in    the    above    Crl.    Misc.

Application     no.5     of    2005.     Clause     3.b.     of    the    same

memorandum   of  settlement  which   is  the   relevant  clause
I

I

for the  present  purpose  is  as  foHows:-

'"3'      tMh°arte tshpeec'ff:i,a:Ly,'n:hea::it=::john€sre`:%ai,gr::

jointly   filed   by   them   before   the   Hon'ble
High   Court  of  Sikkim   in   Cr.   Misc.   Petition

No.1   of  2005   with  a  joint   prayer  for  the

foHowing,  inter  alia,  relief(s):
I

a.

An   application   praying   for  an   order

passed    in   exercise   of   the   inherent

:h°eweer:d:f\::ejuHs°trc':,'eafs°suoTv,::dtfh°er
marriage    solemnized    between    the

first  and   second   parties `on  consent,

along   viith   an   order  dispensing   with

the  limitations  prescribed   by  statute

for    ,the    preseritation,    motion    and

disposal  of  such  a  petition  in  view  of

the     terms     herein     ct}ntained     and

without   any   order   as   to   costs   or
alimony."                               i

Clausqs   6   and`  7   of   the
I

I

relevant  is  as  follows:-

I    "6.      The   'first   lparty

Matrimonial   Suit   no.649   of  2005   filed   by

him\against  the   second   party   before  the

Court   of  `the   District  Judge,   24   Parganas

(North)    a't   Barasat   and    in    view   of   the

present  settlement  the  first  party  hereby
undertakes  liability  for  any  and  all  adverse

action(s)  and/or  order(s)  should  the  same

emanate   as   a   consequence   of   the   said

proc`eedings    initiated    by    him.        In    such
eventuality,  the  first  pa'rty  shall  save  and
indemnify  the  second  and  third  parties  for

i,g.rF,em`eht   which    is   also
•1r`(          "

'

'

shall    forthwith    withdraw
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13.

aHi   such     costs,     and     consequences     or

otherwise  arising  there from.

7.        The  parties  cove`nant  with  each  other  that

if  required,   each   of  them  shall  take  such

steps    and     measures    for    the    full    and

complete        withdrawal'      fjf       all        other

complaints,         suits}      .proceedings        and

litigation    that   have   or   may    have    been

instituted    by    any    of   thein`against   the

other(s)        including        those        mentioned

above.„

\

The   financial   provisions   made   in   full   and   final

I

settlement  of tr`e  mattert ha's  already  been  ta`ken  note  of in

the   foregoing   paragraphs.      The   I:aTned   counsel   for   the
I

parties  in  support  of  their  submission  that  a   petition  filed

under  section   13   of  the   relevant  Rules  may  be  accepted

(

and  a  dec,ree  for  dissolution  of  marriage  may  ,be  passed  in

terms   of  the   prayer   made   relied   ontthe   decision  of  the

'

Hon'ble   Supreme   C,ourtjh   Smt.   Swati   Yerma   vs.   Rajan

Verma"  reported   in, AIR   2004   SC   161   in  `which   the   Apex

'
I

Court   in   exercise  of  the  powers `under  Article   142  of  the
\

Constitution   of   India   allovited   a   petition   for   dissolution   of

marriage  filed  under  section  138  of the  Hindu  Marriage  Act

on  mutual  consent.J   Pard  7  of the judgment  which  contains   H

the  relevant  observation  is  as  foHows:-                       I

I

``7.      Having   perused   the   records   placed

::::reeenustwhee,ar;ai::jssf'e:a:hatbrtohkeenmardr:a£:I
irretrievably   and   with   a   view   to   restore   good

relationship     and     to     put     a   ,quietus'to     all

litigations  between  the  parties  and  not  to  leave

9ny  room  for  future  litigation,  so  that  they  may
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/I

live  peacefully  hereafter,  and  on  the  request  of

the  parties,   in  exercise  of  the. power  vested   in

this  Court  under  Art.   142  of the  Constitution  of

India,   we   allow   the   application   for   divorce   by

omfutHu,an'd:°nMS:mr:af:'eedA%:roar:du:eucTadreer:ha:3{::
marriage   sole`mnized    between   the   consenting

parties   on   13th   June,   2001   at   Delhi   is   hereby
dissolved,   and   they   are   granted`a   decree   of

divorce  by  mutual  ¢onsent."

It  may  how6ver  be  noticed  that  the  power  exercised
I

by   the    Hon'ble   Suprerrie   'Court   in`  the   above   case   falls

under   Article   142   of   the   Constitution   of   India   ;nd   such

power  is  conferred  upon  the  Supreme  Court  alone  and  on

no   one   else.      It  has   been   held   by  the   Hon'ble   Supreme
I

'

Court    in\the    decision    rendered    in    Delhi    Development
''

Authority  vs.   Skipper  Construction  company  (P)   Ltd.   and

another  reported  in'AIR' 1996  SC  2005  t:hat  ``the  very  fact
I

that  this  power  is\ conf?rred  only  upon  this  Court,  and  on

no  one  else,  is  itself  an 'assurance  that  it  w!!l  be  used  with

I

due    restraint   and    circumspection,    keeping    in    view   the

ultimate    object   of„   doing    complete   justi`ce   between    the

parties".                                            I                   ,.,i,\,

'

Explaining  the  scope  and  ambit  of  the  power,   it  has
I

further  been  observed  in  para  16  as  f.ollows:-

`` 1 6 .

_   __-_`         '`_`   `-`-I

the     povyer    under    Article     142     is     meant    to

supplement   the   existing   legal' framework   -to

do  complete  justice  between  the  parties  -  and
not   to   Supplant   it.       It   is   conceived   to   meet

situations     which     cannot     be     effectively     and

..      In   other  words,
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I

appropriately  tackled  by  the  existing  provisions

law.„

14.                The  above  makes  it  clear  that  the  High  Courts

\

do    not   enjoy   simi,lar   powers    in    absence   of   analogous

provisions   of .law.     Howev6r,.  relying   on   the   Single   Bench

decision   of   Punjab   and    Haryana   High   Court  `in``Tejinder

'1`.

Singh   and   others   vs.   Smt.   Kuljit   Kaur   reported   in   1994`

CRI.    L.    J.    NOC    279    (Punjab    &    Haryana),    the    learned

I

counsel   fortthe   parties   contended   that,I  it  is  open  for  the

High  Court'  to  grant  dissolution  of  marriage  on  consent  in

exercise .of  powers  under  section   151  of  the  Codt  of  Civil
'

Procedu+e.    Since  th:  NOC  did  not  contain  detailed  facts  of

\
I

the  case,  the  parties  also  produced  a  photocopy  of the  fun

text  of  the  above  decision.',  A  perusal  of  the  facts  of  the

case  shows  that  the  wife  who  was  one  of  the  petitioners

had  filed  criminal  complaint  against  her,husband  under the

Indian  benal  Code  and  also  the  Dowry  Prohibitioh  Act  and

I

the  husband  moved  the  Hon'ble  High  Court  for quashing  of

the  complaint  and  the  summoning  order.    Ih  course  of the
'

proceed'ings    of    this    p'etition,    t-He"  parties    fHed    a    joint

petition     af    compro,mise     along     with     a     petition     under
/

section    138    of   the    Hindu    Marriage   Act,    1955    praying

for    a     grant    of    a    consent    divorce    in    terms    of    the

compromise  deed  filed  with  the  petition,   The  High  Court  in

I
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exercise   of   its   inherent   power   under  section   482   of  the

Code   of   Criminal   Procedure   quashed   the   complaint   and

\

also   granted   a   decree   of  divorce   in   exercise   of  inherent

powers  under  s;ection   151   of  the  Cc;de  of  Civil  Procedure.

The   Hon¢ble   Court   made   the   followi'ng   observation   with

-.
regard  to  the  grant of decree of dissolution  of marriage:-

"After     hearing     the     panties     and     their

counsel,,  I    hold    that   therel  is    no    chance    of
` reconciliation ,between  th6  parties.   '1,  therefore,

see  no  reason  why  I  shoulq  not  accede  to  the

::::::t t;:mt|:feEaTne:   ;o..;|dee  mmaun:La_gneee::g
balm  to,their  wounds.    I  can  see  no  violation  of

the   spiri,t   of  the   statute   when   marital   discord

has  otherwise  been  brought  to  surface  in  Court,

:i::%:,onfccr;IT+:,ao,npLP€c&eed::g:i:e::Lnj:s:u:oa:¥
to  play  a  fraud 'on  the  statute.    Collusion  being

out  of  picture  and  litigation  between  the  parties

having   remained   rife  for  a  time  more  than  six
rtl^-|L~_       L._I_  _,months   iiten

I        thou

ds

erorda Dfe+a±l±nl±s+e±ter.      I
cannot   shut    my    eyes   to    the    re-a-lit.y--`o~f.th:

situation   that   I    have   placed   before   me   two

human   beings,,who   have  wrecked  their  lives  in

mutual   acr,imony,    but   now   standing   at   their

respective   launch    pads   look   fp!-ward   to   start

their  lives  a-new.    I  see  no  reason  why  I  should

#:S:ntdT::tphr:#L::trf%:as|:'n#nhtehTatnhde:e:jkeef
it  prone  to  many  a  slip  between  the  cup  and  the

lip.     And,   even   othe[vyi`se,   the   Spirit  of  section

13-8  of  the  Hindu   Ma'rJ;j`age  Act  in  providing  for

a   period   of   six   months   to   lapse   between   the

prayer  and  the  ultimate  grant  of divorce  is  as  it
seems   to   me,   based   oh   the   g.od   legislative
sense     that     there     may     be     a     chance     for
reconciliation  `between    the    parties.         I    have
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I

I

satisfied   myself  that  there  is  none  whatsoever
in  the  instant  case  and  rather  the  parties  want

q   to   break   their   matrimonial   bond   right   now   at

this  moment."

No   doubt,   the   above   decision,   goes   to   show

(that  the  Single  Benfh  of  Punjab  &  Haryana  High  Court,  in
I

exercise  c;f  inherent  pow!r  under  sectipn   151`of`the  Code

of   Civil,  Procedure,   ras   ,granted   a   decree   of   divorce   on'

consent  on  being  satisfied  that  the  marriage  between  the

\
`

parties   has   irretrievably   broken   down  and   there  were   no

;

chances  of  reconciliation  between  them.    Jt  is,  h'owever,  a

settled     position    that    the    above    decision    being    of    a

coordinate  authority  has only  a  ,pf,r.suasive  value  as  far  as

this  Court  is  concerned.t   Therefore,  before  expressing  myI

'

agreement  or  otherwise  with  the  view  taken  in  the  above

decision  and  the  law  laid  down  therein,  I  find  it  appropriate
`\

to   refer   to   the   principles   enunciated   in   relation   to   the

exercise  of  the  inherent  power  of  the  High  Court  in  some
/I

of the  relatea.  decisions.

In  Raja  Soap  Factory  and  others  vs.  S.  P.  Shantharaj

and  ot:hers  reported  in  AIR  1965  SC  1449  the  Apex  Court

I

has    held    that    the  power  under  section   r51  of  the  Code

of    Civil     Procedure    may    be    ek`ercised    where    there    is

proceeding     lawfully     before     the   High   Court  and   it  does

not     authorise     the     High,,    Court     to     invest     itself    with
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\

',\

jurisdiction  where  it  is  not  conferred  by  law.    In  M/s.   Ram

Chand   and   Sons   Sugar   Mills   Private   Ltd.   vs.   Kanhayalal

Bhargatva  and   others  reported   in  AIR  ,1966  SC   1899,  the

I

Apex  Cou+t  has  similarly  laid  down  that  inherent  povyer  will

not   be   exercised   if,  its   exercise   is   inconsistent'  with,   or

'

comes  itnto  conflict  With,  any  of the  powers  expressly  or  by~

\

necessary  implication  cohferred  by  the  other  provisions  of

i

the     Code.          Thus     if     tr\ere     are     express     Provisions

exhaustively  covering  a  particular  topic,  that  gives  rise  to

a  necessary  implication  that  no  power  Shall  be  exercised  in

respect   6f  the   said   top'ic   otherwise   than   irl   the   manner

prescribed  by  the  said  provision.

It   is   thus  a   well-established   legal   pri\nciple  that  any

inherent     power     vested     in     an`V'+authority     cannot     be

exercised  contrary  to  the  express  provisions  of the Act.   It,

/'

therefore,  `follows   that   the   inherent  power   iJnder  section

151   of `the  Code  of  CivH   Procedure  can   be  exercised  only

where    no other    remedy    is    available    according    to    the

existing  provisions  of  law.

Havlng      thus      notic'ed      the      well-established      legal

principle  governing  exercise  of  inherent  power  by  a  Court,

we  may  now  exam'ine  as  ,fo  whether  the  issue  at  hand  js

covered   by   any  exlsting   provision  of`law  or  not  so  as  to

find  out  if 'exercise  of  inherent  poviJer  is'called  for.
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16.            I    ltistobenotedthatthematterathandisan

application  for  dissolution  of  marriage  on  consent  and  thus

a   matter   falling   within   the   jurisdiction   of   a   matrimonial

\
court.     On  and  afte,r  the  enactment  of  Family  Courts  Act,

1984   and   the   establishm6nt   of   Family   Court   under   its

`-

provisions,q   the    appropriate    forum    for    adjudication    of
I

'

matrimonial  dispute  is  the  Family  Court.    Set:tion  7  of  the

Family   Courts   Act   confers   exclusive   I.urisdiction    in   such

Imatters  to  t:he  Fami,Iy  Court  establishedJunder  section  3  of
1

I

the  Act.    The  Family  Courts  Act  which  is, a  special  Act  lays

down    the    detailed    proc?dure    to    be    followed'   in    the

adjudication    of    matrimonial    dispute    by    the    concerned

''

Court.    It  is  thus  difficult  to  conceive  as  to  how  the  existing

/

provisions   of   law   as   indicated   above   are   Inadequate   to

meet the' situation  in  the  present cat;[a.

Z7.                 In   view  of  the  jabove  position,   I  am   unable  to

persuade  myself to  agree' with  the  view  that  an  applicationI

I

filed  under section  138  of the  Hindu  Marriage Act,1955  for

be  allowed  in  exercise  of  inherent  power  under section  151

of  the   Code  ,of  Gvil,Procedure.      Accordingly,   I   take   the

liberty   to   respectfully   differ   with   the   view   taken   by   the

Slngle  Berlch  of  the  Punjab  and  Hary.ana  High  court  in  the

above case.

_nJ
-(1'r,I(I.

(L/,`¥¥3€;,ys5;:.:edae,::eweph°:nd:SvS:::,t::n^c:f_I_ar_r'agelntheHlghcourtcan
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I

It  thus  follows  that  it  would  be  more  appropriate  and

jn     conformity    with     the   .existing    provisions    of    law    to

approach   the   Family   Court   foit   the   relief   regarding   the~

I

dissolution    of   marriage    between    the    parties    albeit   on

consent.     It  appears  that  such  a  cou'rse  besid`es  being   in

q`.
conformity   with   the   relevant   provision\   of   law   would   not

also   fall   out:side   the   scope   of   the   terms   of   agreement

arrived   at  by  the   parties.     It  is  obvious  that  the  parties  .

/

being   awafre  of  the   l'egal  ,position   have  taken  tare  of  the

'situation  in  clause  8  of  the  Eigreement  which  is  reproduced

below:-                                   '
(

``8.     Should    the    parties    for    any    reason    be

::ds:rcceosfsfu:,s'sno,u°t%:'n':fg   tthhee   ,amf:::jsaa::
aforesaid  frdm   the   Hon'ble   High   Court  of

Sikkim,   they   hereby   covenant   that   they

shall     forthwith     file     a    I.oint     application

:::°erretthhde:g3::B:::::,:t°aut:te°rs::!|n°gr't:
dissolution    of   the   'marriage   on,   consent

and/or    on    such    grounds    as    may    be
requisite      for      sLpeedily      dissolving      the

marriage    betweep`h``,the   first   and    second

Parties.,,

Therefore, the   prope+  course  to   be   followed   as   per
I

the   provisions  of  law  as  weH   as  the  terms  of  the  mutual

'
agreement`o'f   the   parties   is   to   file   the   joi.1t   application

before     the     Family     Court     which     has     already     been

established    in   the   State   under   section   3   of   the   Family

CourtsAtt,1984and  isfunctional.        I

\

i,(        ..

;,.-`                    I

1'
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18.                The    learned     counsel    for    the    parties    have
1

mentioned   that   the   parties   would   be   facing   exceptional

hardship     if    they    are     required    to    follow    the    normal

`1

procedure  in  the  concerned  Court.    It  Was  stated  that  the

petitioner  who  is  a  citizen  of  United  Kingdom  is  employed

and    domiciled    in    Hong    Kong,    his    work    as   'well    as    his
J

.:.?`;`y;`:1l=:::`,`~,+f`

precarious  istate   of   health   prevents  'him   from'  travelling

I

frequently   to   prosecute   his  ,divorce   proceeding   ini  India   if

I

he  is  to  ,i.nstitute  suc,h  a' proceeding  in  the  Family  Court  at

Gangtok.       It   was   a'lso   pointed   out   that   a   petition   for

\

divorce   on   mutual   consent  cannot   be   move.d   before  the

expiry  of  three  years  after  the  solemnization  of  marriage

under the  provisions  of the  relevant  Rules  and  thus  such  a
'

provision   comes   in   the  ,way   of   early   settlement   of   the

dispute  `'Ibetween      the      parties     despite     the     amicable

settlement   already   arrived   at   by  them.     It  appears  that

Rule    14   of   the   concerned    Rules   contains   provision   for
I

relaxation  in  cases  of  exceptional  hardship  ;f  faced  by  the

parties.    Thus,  it  is  n:edless  to  sa}Jthat  the  parties  win  be

at  liberty  to  place  before  the  Court  the  genuine  difficulties

and   hardship  faced   by  them,   if  any,  and,seek  permission

of    the   '¢oncerned    Court    for    presen'ting    application    for

dissolution  of  marriage  before  the  expiry  of the  prescribed

period'  and  the  Court  shall  consi\der  the  matter  in  the  light

I

I

2005:SHC:31



27

of  the   relevant  provision   of  law   keeping   in   view  the   fact

that  the  marriage  has  irretrievably  broken  down  and  the

parties  have  a,greed  fc)r dissolution  of their marriage.

19.Ffr=s.;%'oEisocFCArim;.#ca3t#sncF3=7t,-t35n20ng.52of2oo5)

==
In   this   application   jointly   filed   by   the   parties,   they

have   prayed   for  release  of  two   British   passports  bearing

nos.093096373  and  740099905  seized  by  the  Police  on  2nd

April,   2005   in   connection   with   the   investigation   and   for

\

return   of   the   same`  to   the   petitioner.      Clause   4   of  the

1

agreement  of  Settlement  which  relates, to  the  inatter  is  as

follows:.-        !

High   Court  of  Si

No.2  'of  2005   w

"4.The        parties        further        agree        that

simultaneously,   another   joint   application

shall   be  filed   by  them   before  the  Hon'ble

i:#S%.;:J,nctr.
allowing  the  relief(s)  Contained. therein -s6

that  the  passports of thetfirst party  as  well

as   the   other   documents   and/or' articles
seizedtfr,om  him  by  the  police  are  restored

to  him  intact.„

!Misc.   Petition

prayer  for  the

In  View  of  the  :bovd  settlement  and  also  in  view  of

the   order  that   is   being   passed   for  quashing   the  iFIR  and

the   related   criminal   proceedings,   it  is  felt  that  no  further

purpose  will  be  serveq  by  allowing  the  seized  passports  to

be   retained   in   the   custody   of   the   police.      Accordingly,

necessary'  orders   for   return   of   the,   said   bassports   and

document  and/or  articles  seized  fr+:q#``the  petitioner  by  the

(
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/'

Pholice  shaH  be  made  in  the  composite  orders  that  is  being

passed  hereinbelow.

20.                 In  the  result,  the  following  orders  are  made  in

I

terms   of   the   agreement   of   settlement   which   has`  been

marked  as Annexure A and  forms  part of the  record.

(i)       The  FIR  bearing  ho.52(3)05  lodged  by  the
\

respondent ,no.4  against the  petitioner and

registered   at  'the   Sadar'  Police`  Station   at

Gangtok     under    section     498-A    of    the
I

Indian  Penal  Code  and  all  the  proceedings

arising  there from  stand  quashed.

(ii)      The        two        passports        bearing        nos.

I       093096373    and    740059905    and    other

document  'and/or  articles  seized  from  the

petitioner   by;  the   Police   shaJll   be   released

and   r:turn:d   to   the   petitioner  or  to   his

counsel      9n      production      of     necessary

written  authori5ation  letter  by  him.

(iii) The   parties   §hall   have   liberty   to   present

the    appropriate    application     before    the

Family    Court,    Sikkim    for    dissolution    of
I

their   'marriage   with   prayer   to   waive   the
I

prescribed     period     for    presenting     such

application,    if    so    advised,    and    as    and

when    such    applications    are    made    the

concerned  Family  Court  shall  consider  the

applic`ations    in   the   light   of,  the   relevant

provisions  of  law.
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Accordingly,   the   Criminal   Misc.   Petition   nos.1   and   2

•#ffiiF`,:.`,:
E±!i.+

..-        ~.-i

of  2005  and  all  the  Criminal  Misc.  Application  nos.5,  6  and

7  of 2005  stand  disposed  of.

/'

Sd/-
\    (  A.  ?.  SubbE!`)

Judge
ZO¢7-2005

'rf.tip?ro   `iT§, at/;    i,`!3tiL   ,.

\

` 8 rth.^Jk ,

Hjgiv    ,

` i- `=J
zJ

;u •Jl

'.I,--!JJ,ii  ,.-- _-

.I      \+3nt!1ul

I

J

r?L;cT      `-
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