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A. P. Subba, 1.

This is a petition filed by one Sanjoy Mencn
Rajan, a British citizen of Indian origin under section 482
of the Code of Criminal Procedure for quashing the First
Information Report (FIR) bearing no.52(3)05 registered at
Sadar Police Station, Gangtok, Sikkim under section 498-A
of the Indian Penal Code and all related criminal
proceedings arising therefrom.
i The facts leading to the filing of the present
petition, briefly stated, are as follows:-
The petitioner after having completed his studies
joined British Petreoleum, a multinational concern, in the

year 1993 and since the year 2004 he has been posted at
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Hong Kong as a Compliance Advisor, British Petroleum,
Asia, During the course of his I::'I"'ﬂfESEI-D;"IE] trip to Calcutta
in the year 2003, he met Ms. Peggyla Wangdi Bhutia alias
Sonam (respondent no.5). After few meeatings, they
became fr.'iEﬂd:S and their friendship ultimately culminated
into a marriage. The marriage was sclemnized at Gangtok
on 18" October, 2004 as per the Buddhist custom. The
marriage was duly registered in the Office of Marriage
Officer at Gangtok. After their marriage, the petitioner
and respondent no.5 left for Kerala on a honeymoon trip
on 207 October, 2004. Enroute, they spent one night in
Chennai and reached Kerala where they. spent four nights
before they returned back to Calcutta on 25" Oclober,
2004. On 26" October, 2004, i.e., the next day of their
arrival, the petitioner left for Hong Kong in connection with
his professional work while respondent no.5 stayed back.
The respondent no.5 thereafter made necessary
applications to the concerned authorities for her visa for
travelling to Hong Kong to join the petitioner. From the
application so made by the respoendent ne.5, it then
transpired for the first time that she was previously
married to one Karma Hishey sometime in the year 1997
and her marriage to the said Karma Hishey had still been

subsisting. The queries made thereafter by the petitioner
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about the former marriage of the respondent no.5,
sparked off bitter resentment and differences between
them. With a view to resolve the issue, the petitioner
arranged meetings with respondent no.5 and other
members of her family at Calculta on 27" and 29" of
March, 2005, During these meetings, the respondent no.5
and her family members misbehaved with the petitioner
and his family members and uttered threats to them.
Being apprehensive about his security, the petitioner filed
a complaint on 2" April, 2005 with the Salt Lake Police
Station, Calcutta by way of abundant caution. On the
other hand, Mrs. Pema Choden, respondent no.d4, the
mother of respondent no.5, lodged an FIR on 31% March,
2005 with the Sadar Police Station at Gangtok making a
false allegation that the petitioner had been treating her
daughter with cruelty and has also been demanding
dowry. The other allegations made in the FIR are that
when the petitioner left for Hong Kong on 26" October,
2004 he had promised respondent no.5 that he would take
her to Hong Kong after procuring the necessary visa and
other travel documents Tor her in the menth of March,
2005. That the petitioner had made demand of Rs.10
lakhs as dowry from respondent no.5 when they were an

their honeymoon trip in Kerala and thereafter, when the
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respondent no.5 and her brother met the petitioner in
Calcutta on 26" March, 2005, the petitioner asked the
respondent no.5 whether the amount of Rs.10 lakhs had
been arranged and when the respondent no.5 replied in
negative the petitioner misbehaved using foul language,
That when they again met on 27" March, 2005 the
petitioner told respondent no.5 that he would not accept
her until his demand of dowry was met and that the
petitioner also told the respondent no.5 on 30% March,
20035 that he had anly entered into engagement to marry
the respondent no.5 and had never married her. That
having thus been cruelly treated and deserted by the
petilioner the respondent no.5 was suffering from severe
depression and “she might do anything including
committing suicide™,

Fursuant to the investigation that was iniliated after
the FIR was lodged the pelitioner was arrested from the
(Caicutta Airport at the Lime when he was about to leave
India for Hong Keng and after his arrest he was produced
bBefore the concerned Executive Magistrate, Barrackpore,
MNorth 24 Parganas, where he was admitted to transit bail
and directed to appear before the Court of Chief Judicial
Magistrate, Gangtok on or before 12" April, 2005 and to

report compliance on 19% Anril, 2005,
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- B It is contended that the FIR lodged by the
respondent no.4 and the consequent action taken up by
the Police are illegal, untenakle and absolutely unjustified
In 50 far as the FIR was motivated and the same even if
taken at face value does not constitute any offence against
the petitioner. It is also contended that the alleged
marriage between Lhe petitioner and the respondent no.S
Is a nullily in the eye of law and as such, no complaint
under section 498-A of the Indian Penal Code would be
maintainable. It is then further contended that the alleged
incident admittedly took place cutside Gangtok and the
tate of Sikkim and as a consequence the registration of
the FIR by Sadar Police Station and the consequent
Investigation initiated by the Police at Gangtok are without
Jurisdiction and illagal in law. It was, therefore, prayed
that the FIR in quastion and all the conseguent actions and
proceedings may be quashed in exercise of the inherent
power of this Court under section 482 of the Code of
Criminal Procedure.
4. On the first date fixed for appearance of the
respondents on 10" May, 2005 it was submitted by the
parties that some negotiation for amicable settlement of
the matter had already heen initiated and prayed for four

weeks' time so that they would finalise the settlement and
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submit the report. Time was accordingly granted in terms
of the prayer made. On the next date, i.e., 9" lune, 2005
the parties prayed for further one month’s time for the
sarme purpose which was allowed., On the next date, i.e.,
7 July, 2005 the parties submitted thal they had
amicably settled the rmatter and the petitioner and
respandent nos.4 and 5 jointly filed three miscellaneous
applications accompanied by a copy of the agreement of
settlement praying for different reliefs. The first
application is in continuation of the earlier petition filed
under section 482 of the Code of Criminal Procedure
(registered as Criminal Misc. Petition no.l of 2005) for
quashing the FIR dated 31" March, 2005 and all the
criminal proceedings arising therefrom in terms of the
agreement of setllement. This application was registered
as Criminal Misc, Application no.5 of 2005 in Crl. Misc.
Petition no.1 of 2005. The second application has been
filed under Rule 13 of “Rules to provide for registration
and solemnization of a foerm of marriage in Sikkim" for a
decree of disselution of marriage between the petitioner
and the respondent no.5 in terms of the settlement arrived
at by the parties duly waiving and dispensing with the
period prescribed by the Rules for filing such application.

This application was registered as Criminal Misc,
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Application no.6 of 2005 in the above Crl. Misc. Petifion
no.1 of 2005. The third application is for the return of the
passport and other documents seized by the Police from
the petbitioner in connection with the ongoing criminal
proceedings.  This application was registered as Criminal
Misc, Application no./ of 2005 in Crl. Misc, Petition na. 2 of
2005.

All the above applications were taken up for hearing
together on 12™ July, 2005 and are being disposed of by
this common order,

5. Mr. Anmol Prasad assisted by Mr. K. T. Bhulia
and Ms. Bandana Pradhan, learned ceounsel for the
petitioner. Mr. 5. P. Wangdi, learmned Advocate General
assisted by Mr. 1. B. Pradhan, learned Public Prosecutor for
the State-respondent nos.1, 2 and 3 and Mr. T. B. Thapa,
learned senior counsel assisted Ey Mr. lay Kishor Prasad
Jaiswal, Mr. Naresh Raj Shrestha and Ms. Yangchen D.
Gyatsg, counsel for the respondent nos.d and 5 were

heard.

6. Criminal Misc. Application no.5 of 2005

{arising out of Criminal Misc. Petition no.1 of 2005)

This application as noted abowve, relates to quashing

of the FIR and the related proceedings.
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It was submitted by the parties that with the
intervention of relations of the respondent nos.4 and 5 as
well as the respective counsel for the petitioner and the
respondent nos.4 and 5, the dispules between the parties
have been comprehensively, conclusively and amicably
conciliated and the terms and conditions of the settlement
have been reduced into writing in a memorandum of
settiement. It was accordingly prayed that this Court may
quash the FIR filed by the respondent no.4 on 31% March,
2005 and all related proceedings arising therefrom in
terms of the settlement arrived at by the parties.

In support of the above submission, the parties
appended a copy of the memorandum of settlement
executed between the parties which is marked as

Annexure A. The relevant clause of the agreement may be
reproduced as follows:-

2. The parties hereby agree that they shall
take all such steps as may be necessary
for the complete and final withdrawal of
all legal proceedings as detailed above
initiated by them against each other on
the terms herein contained,

3. lore specifically, the parties hereby agree
that the following applications shall be
jointly filed by them before ths Hon’'bie
High Court of Sikkim in Cr. Misc. Petition
No.1 of 2005 with a joint prayer for the
following, inter alia, relief(s):

a. An application praying for an order
passed in exercise of the inherent
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powers of the Hon'ble Court and for
the ends of justice quashing the FIR
filed by the third party on 31* March
2005, the consequent investigation
under Sadar P.5. case no.52(3) of
2005 of Gangtok and all related
criminal proceedings arising
therefrom in view of the settlement
arrived at herein.

As per the settlement, the petitioner agreed Lo pay a
fixed sum of Rs.23 Iakhs in full and final settlement of all
present and future claims including any claims for
maintenance andfor alimony in two instalments as
follows:-

=ELD, The first tranche of the aforesaid
financial provision being a sum of
1Rs.20,00,000.00 ({twenty Ilakh Indian
rupees) shall be paid by the first party to
the second party immediately upon the
passing of and receipt by counsel for the
first party of the certified copy of the
order quashing and/for otherwise
conclusively disposing of the FIR filed by
the third party on 31* March 2005, the
investigation of the case under Sadar P.5.
case no.52(3) of 2005 of Gangtok and all
related  criminal proceedings  arising
therefrom in terms of the present
seltlement, and upon the passing of and
receipt by counsel for the first party of the
certified copy of the order that the
passports of the first party as well as the
other documents and articles seized from
the first party by the Sikkim police are
restored to the first party intact.

11. The second and final tranche of the
aforesaid financial provision being the sum
of IRs 3,00,000.00 (three l|akh Indian
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rupees) shall be paid by the first party to
the second party immediately upon the
passing of and receipt by counsel for the
first party of the certified copy of the
order of disselution of the marriage
between the first party and second party
by the High Court of Sikkim or such other
Court or authority competent to do so,
whichever is earlier.”

It was further agreed as follows: -

"“14. The second and third parties covenant
with the first party that in consideration of
the payment of the aforesaid sum of IRs.
23,000,00.00 by way of full and final
settlement of all present and future claims
including the claim for maintenance
and/or alimony, no claim hereafter shall
be made upon the firsk party by the
second or third party for payments of any
kind either by way of alimony,
maintenance, damages, compensation or
on any other account whatsoever.”™

7. In support of the submission that the FIR may
be guashed an the basis of the above amicable settlement
arrived at by the parties, reference was made Lo the
decision of the Hon'ble Supreme Court in B, S. Joshi vs.
State of Haryana and another reported in 2003 CRL. L. 1.
2028 in which the scope and ambit of inherent power
under section 482 of the Code of Criminal Procedure was
examined in relation to matrimonial disputes. [t was
observed in para 14 of the judgment as follows: -
"14. There is no doubt that the object of
introducing Chapter XX-A containing Section

4984 in the Indian Penal Code was to prevent
the forture to a woman by her husband or by
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relatives of her husband., Section 498A was
added with a view to punishing a hushand and

his relatives who harass or torture the wife Lo
coerce her or her relatives to satisfy unlawful
demands of dowry., The hyper-technical view
would be counter productive and would act
against interests of women and against the
object for which this provision was added.
There is every likelihood that non-exercise of
inherent power toc guash the proceedings to
meet the ends of justice would prevent women
from settling earlier, That is not the ohject of
chapter XXA4 of Indian Penal Code.”

It was accordingly held that if for the purpose of

securing the ends of justice, quashing of FIR becomes
necessary, section 320 of the Code of Criminal Procedure
would not be a bar in the exercise of power under section
482 of the Code of Criminal Procedure.
B. The next decision relied on by the parties, is the
decision of the Rajasthan High Court in Haricharan and
others vs. State of Rajasthan 2004 CRI. L. J. 2224. In
this case the Rajasthan High Court relying on the above
decision of Hon'ble Supreme Court and on being satisfied
that the parties had genuinely settled their matrimonial
dispute, allowed the petition and quashed the criminal
proceadings under sections 498-A and 406 1PC in exercise
ol inherent power under section 482 of the Code of
Criminal Procedure,

The above decisions thus make it clear that the High

Court in exercise of its inherent powers can quash criminal
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proceadings, or FIR ar complaint on the basis of mutual
settlement and secltion 320 of the Code dous not limit or

affect such powers.

9. In the preseht case, the FIR relates to

commission of offence under section 498-A of the Indian
Penal Code. The memorandum of settlement goes to show
that the parties have arnicably settled the matter between
themselves with their free will and consent. They have in
the last clause of the agreement specifically declared that
the settlerment had been grrived at in a fair and conducive
manner and that no coercion or undue influence has bean
exercised in obtaining the same,

10. Thus, on going through the memorandum of
settlerment, relevant portion of which have been extracted
above and on hearing the learned counsel for the parties, I

.

have no doubt in my mind that the agrezment is not

vitlated by force, fraud or undye influence. There is no

= doubt that the partizs have come to amicable settlement

out of their own frea will and valition with the main object
of [;lul:tif*;_; an end to all’ the disputes pending betwean

them, )

Hence, keeping in view the ambit and scope of the
inherent powers of Lhis Court under section 482 of the

Code of Criminal Procedure read with Afticles 226 and 227
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of the Constitution of India as spelt out by the Hon'ble
Supreme Court in the case of B. S. Joshi (supra) cited
above and the decision of the Rajasthan High Court in
Haricharan's case {(supra) 1 have no hesitation to agree
with the learned counsel for the parties and to hold that
the FIR in the present case and all the reiated.criminal_
proceedings arising therefrom may be Quaghed in terms of

the prayer made,

11. Criminal Misc. Application no.6 of 2005

(arising out of Criminal Misc. Petition no.1 of 2005)

This application has been filed under Rule 13 of the
“Rules Lo prlmﬁ.fide fmlr registration and solemnization of a
form of rnérriage In Sikkim™ for a decree for dissolution of
Lhe marriage. The facts stated in the application are by
and large same as already narrated in the Crl. Misc.
Application no.5 of 2005, The situation in which the
petitioner and remmndent' no.5 met, how they got married
and Hmw the marital discord Hetween the two originated
leading to the .’iling. of FIR from both 5ides-, the consequent
arrest of the present petitioner, the amicable settlerment
arrived al IL:--:tw&en the parties and the filing of the petition
for quashing the FIR and all proceedings arising therefrom
following the arnicable settiement have been narrated in

the Fu:ur‘n:-:-qo.i'ng paragraphs while dealing with the facts of
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the above application, Further facts relevant in the
present  application are that the petitioner and the
respondent no.5 in the agreement of settlement had
agread to present a joint application under Rule 13 of the
“"Rules Lo provide ﬂ:.vr registration and solemnization of 3
farm of .marriage in Sikkim* and accordingly they have
filed the present application. It is specifically stated that
the petitioner having been languishing in and out of
hospital for the Lwa. and half months now for his medical
treatment needs g 'Ieave the country as soon. as possible
50 a5 lo consult and take medical treatment from his
reqular medical adwvisor in the United Kingdom and
similarly the respondent no.s who is also suffering from
severe depression caused, by the traumatic events is also
anxious to clear up the 'v-.-hn::-lelm'atter once and for all at
the earliest so that the same may facilitate her early
Fecovery from her ailment. Accordingly, the parties have
praved for, the following reliefs:-

LR Y

4. Admit this application:

b, grant leave to present this application
before the expiry of three years of the

| entry of the certificate of marriage

pertaining  to  the petitioner and the

respondent no.5:
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A dispense with the period prescribed by the
Rules as a ground for bringing the presant

| application under Rule 13 of the ridles:

d. dissolve the marriage between the
petitioner and the respondent no.S by a
decree’ of divorce in terms of the
selllement ‘

s arid 'to pass any other or further order(s)
and/or direction{s) of a like nature as may
be requisite for giving the fullest and
earfiest possible effect to the terms of the

settlement herein arrived at.”
The submission of the learned counsel for the parties
is thal the marriage between the parties having been
L]
Irretrievabily broken dewn and the parties having arrived at

amicable settlement to break all marital ties by dissolving
the marriage, a decree may be ‘passed dissolving the
marriage in terms of the agreement arrived at in exercise
of the powers of this Court under section 151 of the Code
of Civil Procedure. In support of the application, a capy of
the memorandum of se-lttrement executed between the
parties has been appanded along with the petition.

12. A perusal of the copy of the memorandum of
settlement shows that ‘the settlement i a common

sattlement in respect of &l the disputes between the

parlties, Relevant clauses in respect of the reliefs claimed
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have already been extracted in the above Crl. Misc.
Application no.5 of 2005, Clause 3.b. of the same

memarandum of settlermnant which ig the relevant clause

for the present purpose is as follows:-

v Mmre' specifically, the parties nereby agree
that the following applications shall be
Jointly filed by them before the Hon'ble
High Court of Sikkim in Cr. Misc. Fetition
Mo.1 of 2005 with a joint prayer for the
following, inter alia, relief(s):

d.

0. An application praying for an arder
passed in exercise of the inherent
Powers of the Hon'ble Court and for
the ends 'of justice, dissolving the
marriage solemnized between the
first and second parties on consent,
along with an order dispensing with
the limitations prescribed by statute
for the presentation, motion and
disposal of such a petition in view of
the terms hersin contained and
without any order as tg costs or
alimony.”

Clauses 6 and' 7 of the agreem'ent which is also
I i

~ 4. relevant is as follgws: - '

“6. The first Party shall forthwith withdraw
Matrimonial Suit no.649 of 2005 filed by
him against the second party before the
Court of the District ludge, 24 Parganas
(Morth) at Barasat and in view of the
present settlement: the first party hereby
undertakes liability for any and all adverse
action{s) and/or order{s) should the sama
Smanale as a consequence of the said
proceedings initiated by him. In such
eventuality, the first party shall save and
Indernnify the second and third parties for
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ally such costs, and consequences ar
ctherwise arising therefrom.

<. The parties covenant with each other that
If reguired, each of them shall take such
steps and measures for the full and
complete  withdrawal of  all  other
complaints, suits) proceedings and
litigation that have or may have been
instituted by any of them® against the
other(s) including those  rmentioned
abave.”
]

13. The financial provisions made in full and final

settlement of the matter has dlready been taken note of in

the foreqoing paragraphs. The Iearll'ned counsel for the
parties in support of their submission that a petition filed
under section 13 of the relevant Rules may be accepted
and a dEl;lr'L‘E for dissolution of marriage may be passed in
terms of the prayer rn;j-:Je relied on the decision of the
Hon'bie Supreme Court in Smt. Swati ‘ufermalw, Rajan
Verma reported in AIR 2004 SC 161 in which the Apex
Court in exercise of thfl: pmwurs under Article 142 of the
Constitution of India allowed a petition for dissolution of
marriage filed under section 138 of the Hingy Marriage Act
on mutuval consent, Pard 7 of the judgrment which contains

Lhe relevant observation is as follows: -

"7. Having perused the records placed
Before us we are satisfied that the marriage
between  the  parties has  broken down
irretrievably and with a view to restore good
relaticnghip and to put a Guietus  to  all
litigations between the parties and not to leave
any room Tor future litigation, so that they may
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live peacefully hereafter, and on the request of
the parties, in exercise of the power vested in
this Court under Art. 142 of the Constitution of
India, we allow the application for divorce by
mutual consent filed before us under S. 13(B)
of Hindu Marriage Act and declare that the
marriage solemnized between the consenting
parties on 13th June, 2001 at Delhi s hereby
dissolved, and they are granted a decree of
divorce by mutual consent,” '

It may however be noticed that the power exercisad
by the Hon'ble Supreme Court in the above case falls
under Article 142 of the Constitution of India and such
Power is conferred upon the Supreme Court alone and on
no one else. It has been held by the Hon'ble Supreme
Court in, the -:Ivee:isiu:m~ rendered fn. Delhi Development
Authority vs. Skipper Construction Company (P} Ltd. and
another reported inAIR 1996 SC 2005 that “the very fact
that this power is, conferred only upon this Court, and on
no one else, is itself an assurance that it will !:u?: used with

due restraint and circumspection, keeping in view the

ultimate object of doing complete justice between the

parties”,
Explaining the scope and ambit of the power, it has
|

further bean observed in para 16 as follows:-

R S e e o S other words,
the power under Article 142 is meant to
supplement the existing legal framework — to
do complete justice between the parties - and
nel to supplant it. It is cohceived to meat
situations  which  cannot  be effectively  and
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appropriately tackled by the existing provisions
law .,

14, | Ihe above makes it clear that the High Courts
do not enjoy similar powers Iin absence of analogous
provisions of law, However, relying en the Single Bench
decision of Punjab and Haryana High Court in-Tejinder
Singh and others ws, Srnlt. kuljit Kaur reported in 1994
CRI. L. 1. NOC 279 (Punjab & Haryana), the learned
caunsel for the parties contended that it is open for the
High Court to grant ::Iis:anlluti{nn of marriage on consent in
exercise of powers L|r|1r:|er section 151 of the Code of Civil
Pracedute. Since the NOC did not contain detailed facts of
the case, the partie% -."‘-I|S-DI produced a rhotocopy of the full
text of the above decision.' A perusal of the facts of the
case shows that the wife who was one of the petitioners
had filed criminal complaint against her husband under the
Indian Penal Code and also the Dowry Prohibition Act and
the husb;"um:l moved the Hon'ble High Court for quashing of
the complaint and the summaoning order. In course of the
proceedings of this petition, tHe' parties filed a joint
petiticn  of Lompromise  along with a  petition under
section 13B of the Hindu Marriage Act, 1955 praying
for a grant of a consent diverce in terms of the

compromise deed filed with the petition. The High Court in
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exercise of ils inherent power under section 4B2 of the

Code of Criminal Procedure quashed the complaint and

also granted a decree of divorce in exercise of inherent
powers under section 151 of the Code of Civil Procedure.
The Hen'ble Court made the fu::llc:rwfng observation with
regard to the grant of decree of dissolution of marriage: -

"After hearing the parties and their
counsel, . T hold that there s no chance of
' reconciliation betweer the parties, I, therefore, -
=EE no reason why I should not accede to the
request of the parties to the marriage and
render them free and provide much-needed
balm to their wounds, | can see no violation of
Lhe spirit of the statute when marital discord
has otherwise been brought to surface in Court,
though in criminal praceedings, leaving out any
thance of collusion befween the parties, so as
Lo play a fraud on the statute. Collusion being
out of picture and litigation between the parties
having remained rife for a time rmore than six
months  tends me to invoke the inherent
lrisdiction of the High Court and grant divorce
to_the parties to the marriage inder the spirit
of section 13-B of the Hindu Marriage Act,
v though not in accordance  with jts letter, |
cannot shut my eyes tn the reality of the
situation that I have placed before me two
human beings who have wrecked theair lives in
mutual acrimony, but now standing at their

\ ) respective launch pads look forward to start
Py their lives a-new. 1 see no reasan why T should

refuse their prayer for granting them the reljef
now and let them wait for 5ix months and make
It prone to many a slip between the cup and the
ip,  And, even otherwise, the spirit of section
13-B of the Hindu Marriage Act in providing for
d period of six months to lapse between the
Prayer and the ultimate grant of divorce is as it
SCems Lo me, based ofl the good legisiative
sense  that  there may be a chance for
recenciliation  betwesen the parties, I have
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satisfied myself that there is nope whatsoever
In the instant case and rather the parties want
- to break their matrimonial bond right now at
this moment.*
i5. Mo doubt, the above decision, goes to show
that the Single Bench of Punjab & Har-:,fane:: High Court, in
exercise ufl inherent pw.-!er under section 151 of the Code
of Civil . Procedure, Nas granted a decree of divoree on
consent on being satisfied that the marriage between the
parties has i:'retrieuably:br'uken down and there were ng
chances of reconciliation between them. it IS, howewver, a
settled position that the above decision being of a
Coardinate authority has only a persuasive value as far as
this Court is concerned. Therefore, before Expréssing Ty
agreeme'ﬁt or otherwise with the view taken in the above
decision and the law lajd qmwn therein, I find it appropriate
to refer to Lhe principles enunciated in ralation to the
exarcise of the inhell'ent power of the High Court in s0me
of the related decisions.

In Raja Soap Factory and others vs. 5. p. Shantharaj
and cthers reparted in AlR 1965 SC 1449 the Apex Court
has held that the power under section 151 of the Code
of Civil Procedure may be exercised where there 15
{:-r-:}ce-edi'ng lawfully before the High Court and it does

nat  authorise  the High, Court to Invest  itself with
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jurisdiction where it ic rmlt conferred by law. In M/s. Ram
Chand and Saons sugar Miils Private Ltd, vs. Kanhayalal
Bhargava and etherls reported in AIR 1966 SC 1899, the
Apex {:r:nurtl has similarly faid down that inherent power will
not be exercised if its exercise is im:cmsfstentf with, or
comes into conflict with, any of the powers expressly or by
necessary implication canferred Ly the other provisions of
the Code, Thus if there are express provisions
exhaustively covering a particular topic, that gives risg to
4 necessary implication that no power shall be exercised in
respect of the said topic otherwise than in the manner
prescribed by the said provision.

It is thus a well-established legal principle that any
nherent  power vested in  any authority cannot  be
exercised contrary to the SXpress provisions of the Act, It,

_ .
therefore, follows that the inherent Power under section

151 of the Code of Civil Procedure can be exercised only

where no other remedy is available according to the

| |
'/ @xisting provisions of law,

Having  Lthus  noticed  the well-established  Jegal
:U-rir!ci'plrf gaverning exercise of inherent power by a Court,
WE may now exan‘liwe 35 o whether the issue at hand is
coverad by any existing provision of law cr not so as to

lind out il exercise of inherent power is'called for.
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16. It is to be noted that the matter at hand is an
dapplication for dissclution of marriage on consent and thus
a8 matler falling within the Jurisdiction of a matrimonial
court. On and after the erhau:tnyent of Family Courts AcEk,
1984 and the establishment of Family Court u_ﬂl_’ier its
F:-rc:uvisinns,_ the appropriate forum [pr adjudication of
matrimonial dispute is the Family Court. Section 7 of the
Family Courts Act confers exclusive Jurisdiction in such
Matters to the Family Court established undér section 3 of
the Act. The Family D:uurL:E; Act which Is 8 special Act lays
down the detailed procedure to be followed in the
adjudication of matrimonial dispute by the concerned
Court, Itis thus difficult tuI:: conceive as to how the existing
provisions of law as indicated above are inadeguate to
meet the situation in the present case.

17, In view of the above position, I am unable to

Persuade myself to agree with the view that an application

filed unger section 13B of the Hindu Marriage Act, 1955 for

=8 decree of dissolution of Marriage in the High Court can

be allowed in exercise of inherent power under section 151
of the Code of Civil Procedure. Accordingly, 1 take the
liberty to respectfully differ with the view taken by the

Single Bench of the Punjab and Haryana High court in the

above cass,
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It thus follows that it would he more appropriate and
in conformity  with the .ExiEting provisions of law to

approach the Family Court for the relief regarding the

dissolution of marriage bLetween the partie_S albeit on
consenl. It appears that such a course hesjdgs_being in
conformily with the relevant ;}ruuisiﬂr; of law would not
also fall outside the scope of the terms of agresment
arrived at by Lthe parties, It is obvious that the parties
being awaré of the I-eiqar Position have taken care of the

situation in clause 8 of the agreement which is reproduced

belaw:-

"8. Should the parties for any reason be
unsuccessful in obtaining the aforesaid
order of dissolution of the marriage
aforesaid from the Hon'ble High Court of
Sikkim, they hereby covenant that they
shall forthwith file a joint  application
before the appropriate Court or authority
under the appropriate ‘statute seeking a
dissolution of the marriage on consent
and/ar on such grounds as may be
requisite  for  speedily dissolving the
marriage between  the first and second
parties.”

Therefore, the prqpﬂ'r tourse to be followed as per
the provisions of law as well as the terms of the mutual
agreament - of the |:|:I_‘1rl'.FE'5 s to file the joist application
before  the Family Court which has already been

established in the State under section 3 of the Family

Courts Act, 1984 and is functional.
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18. The |earned counsél for the Jarties  hawve
mentioned that the parties would he facing exceptional
hardship if they are required to ﬁ-:mllc:rw the normal
procedures 'irl the concerned Court. It l.'-.ras stated that the
petitioner who is a citizen of United Kingdom is employed
and domiciled in Hong Kong, his work as well as his
precarious state of .health prevents him from travelling
frequently to prosecute his divorce prn:u;;.eeding in India if
ne is to institute Su‘:hha proceeding in the Family Court at
Gangtok. It was also pointed out that a petition for
divorce on mutual consent cannot be moved before the
expiry of three years after the solemnization of marriage
under the provisions of the relevant Rules and thus SUEf.‘I b
provision comes in the way of early settlement of the
dispute ‘between the parties despite the amicable
settlement already arrived at Dy them. It appears that
Rule 14 of the cuncernﬂa Rules contains provision far
relaxation in cases of exceptional hardship if faced by the
parties. ihu:—'i, it is r"ulfa:-}dfess 10 say that the parties will be
at liberty to place before the Court the genuine difficulties
and hardship faced by them, if any, and seek permission
of the concerned Court for presenting application for
dissolution of marriage before the expiry of the prescribed

periad and the Court shall consider the matter in tha light


2005:SHC:31


of the relevant provision of law keeping in view the fact
that the marriage has Irretrievably broken down and the

parties have agreed for dissolution of their marriage,

19. Criminal Misc, Application no.7 of 2005

(arising out of Criminal Misc. Petition na.2 of 2005)

In this application jointly filed by the parties, they
have prayed for release of two British passports bearing
nos.092096373 and 740099905 seizad by the Police gn 2™
April, Z2005% in connection with 1the investigation and for
return of the same to the petitioner. Clause 4 of the

agreement of settlement which relates to the matter js as

follows:- .

"4, The parties further  agree that
simultaneously, another joint application
shall be filed by them before the Hon'ble
High Court of Sikkim in Cr. Misc. Petition

v No.2of 2005 with 3 joint prayer for the
allowing the relief(s) contained therein so
that the passports of the. first party as well
a5 the other documents andfar articles

seized from him by the police are restored
to him intact.”

In view of the above settlement and also in view of
the order that is being passed for quaéhing the FIR and
the related criminal proceedings, it is felt that no further
purpose wil' be served by allowing the seized passports to
be retained in the custody of the police. Accordingly,
neceszary' orders for return of the said passports and

docurmnent and/or articles seized from the petitioner by the
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Folice shall be made in the composite orders that I5 being

passed hereinbelow,

20. in the result, the following orders are made in

terms of the agreement of settlement which has been

marked as Annexure A and forms part of the record.

(i)

(iii)

The FIR bearing ho.52{3)05 lodged by the
rezplﬂndent No.4 against the petitioner and
registered at the Sadar Police Station at
Gangtok  under section 498-A of the
Indian Penal Code and élr the proceedings

arising therefrom stand quashed,

The two passports bearing nos.
093096373 and 740099905 and other
document 'ar'ldfar articles seized from the
petitioner by the Police shall be released
and returned to the petitioner or to his
counsel an  production  of necessary

written authorisation letter by him.

The parties shall have liberty to present
the appropriate dgpplication before the
Family Court, Sikkim for dissolution of
theair marrilage with prayer to waive the
prescribed  period  for presenting  such
application, if so advised, -and as and
when such applications are made the
concerned Family Court shall consider the
applications in the light of the relevant

provisions of law.
]
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Accardingly, the Criminal Misc. Petition nos.1 and 2

“

of 2005 and all the Criminal Misc, Application nos.5, 6 and

o "" 4 of 2005 stand disposed of,

Sd/ -
‘(A P, Subba )
Judge
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