IN THE HIGH COURT OF SIKKIM

ORDER SHEET
........... No. 4

of 2004

...................................... Petitioner / Appellant

Respondent

Sarni! Date
Mo al o
Circer

Lrdar

Order wih Signature

Oifipe Mole as to
action (i army
fasen on Ordar

1, 25=11=2004

: Heard Mr, B. Sharma, learned co !.H'IHE']J

for the appellant.

Admit the appeal. E{Marﬂ; Mﬂ‘ fw_-
O JE””' &, ﬂli
Call for the records.  Let usual L‘f—’-] L

notice be isswed upon the respondents to show
cause as to why the Iimpugned judgment and

order passed by the learned District Judoe,
East & Morth Sikkim in Title Suit "o,12 of
2003 should not be set aside as prayed for
or why any such order or orders should not be

PSS
passad ashﬂeems it f£it and proper,

g

Mo formall

notice 1is called for in rﬁsﬁect af the

respondent Wo.l as the learned Govt. hﬂﬂmt‘:atq
receives notice, However, Mr, Sharma, learnei!
coulsel for the appellant shall supply a copy
of meno of appeal to Mr. Pradhan, learped
Govt. Advocate during the course of the day
and the appellant 1s reguired to take stem
for service of notice upon the respondent
Ho.2 within three ané. and the notice is madpe
returnable on 22-12-2004,

List this case on 22—11—29{54 for

nECessary orders.
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i

| =3=200%

rac/

Heard Mr., B. Sharma, learned oounsel

for the appellant. Mr. J.0. Pradhan,
learn=2d Gowt. Advocate for reepondent No.l
and also Mr. P.R. Sunar, respondent Yo,?
who 18 present in person,
The apoellant shall prepare the
Paper Book within a period of one month.
After preparation of the Paper Anok, the
appellant =hall supply-the.ﬁnplea ok A%
to the parties as well as/to the Registry
of this Court. /
The matter h?-liateﬁ for hearing
e
”-’91 (%0 0,
ol
(1. Surjamani Singh)
Chief Justice(Arcty.)

Heard Mr, B, Shorma, learned counae

for the appellant, Mr, S.P. WManndi, learned

Advocate General assisted by Mr, J.R. Pradhajg

Govt. Advocate far respondent 'lo.l and Mr. W

Rai, learned counsel for rezpondent Wo.2.
Heard Iin part.
The matter be listed on 15-31=-7005

for further hearing.

with regard tn the suit land as on today ashal

b

be maintained by the parties,

(M. Surijamhai Singh)
Chief Justice(Acting)
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In the meantime, statusquo
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5. 189

+3=2005

raxr/
=3=2005

rar/

Heard learnsd counsel for the
parties,

Thisrmatter pertains to single bench
headed by Hon'ble Shri Justice M.m. Sinah,
His Lordship is out of station on official
tour. List this matter on 18-3-2005 fg{;
further hearing.

C.M.A. M3.10/2005,

Hr. B. Sharma, learned counsel for
the apoellant has £iled an aprnlication under
Order 26 read with Section 151 of the C.P.C.
for appointment of an Amin Commissioner.
Copy of the application haes been served on
the resnondents through the learned counsel.
The learnesd counsel £4r the respondents may

file reply, if any, befare the next date of

hearing. 'fl!

(AP, Bubba)
Juﬂge

Heard M™Mr, B. Sharma, learned counse
for the anpellant, Mr, Karma Thinlay and
HMiss . Gaimer, learnod Covt. Advocates for
respondent Mo.l and Mr. ¥. Rail, learasd
counsel for respondent "To.Z.

A8 prayed for by the learned counse
for the parties, the matter be listed on

T=4=2005 for hearing.
un(S et

(. Suriamani 5inah}
Chief JUFt ce (Acting)
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6. 7-#8-2005

C M.A. No.10/2008,

[leard Mr, B, Sharma, leamed counsel for the
appellant, plaintiff i the original swit (Title Suit
MNp l?..-‘f_”i‘-:ﬂlj} and also Mr. Karma Thinlay Bhulia,
learned Gowt. Advocate appearing for respondent
Na I and Mr. N, Rai, learned counsel for ;'ﬂspnlldt'm
No.2:

Tn this application, a praver has been made by
the appellant to appoint Amin Commissioner for
ascertaining  the identity of the suit land by

contending inter aha, that the respondent/defendant

No.l allotted the schedule "B’ land to the defendani

No.2 and the defendant No.2, respondent No.2 herein

ilegally started ratsing eonstruction in the suit land
which [orms part and parcel of plot No.416 as per
old survey record 364 and, 365 as per new survey

record and whereas, the case of the respondents is
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Hlice Mote ga o

R — oo, action (it amy)
Mo, of et Cher i S taker on Order
Crdar Crrcdes
|.
that the suit land is part and pateel of the plot No.409.
Supporiing the case of the appellanl, Mr. B, Sharma
'
] learned counsel contended (hat without knowing the

identity of the suif land, the trial Court had come 1o
the conclusion that the suit land formed part of plot
Nod09  As fhe identity of the suit land was not
propetly verified by the trial Caurt, the suit of (he
plamtift was  dismissed Mg Sharma  contended.
According to Mr, Sharma, learmed counsel, the trial
Court should have got wentilty of the property
established by issuing survey commission but in the
case in hand, the trial Court failed to do it and as sugh
SULVeY commission is necessary for ascertaimng Lhe
wentity of the suit land. Supporting lus submission,
Mr. Sharma relied upon the decision of the Apex
Court rendered iy Shreepat - Appellam VETSLS
Rajendra Prasad & Ors. - Respondents reported i
2000i4) CCC G8(SC) and he further contended that m

a similarly situated case. the Apex Court set aside the

S e
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comcurrent findings of the trial Court as well as [ligh
Court as the Courts below failed to get the identity of
the property eslablished by issuing  survey
commission and the Supreme Couort temanded the
¢ase to the trial Court for disposal of it afresh

| have perused the decisionforder of the Apex
Court rendered in  Shreepat Appellant  versus
Rajendra Prasad & Ors.- Resopondents (supra). In
my considered view, this order of the Apex Court
does not help the case of the appellant/petitioner
herem with the following reasons and order:-

A bear perusal of the Exhibit 2 document
which is trace map of the area concerned shows that
castern portion of the land under plot No.416 15 Govl.
land, but, the plaintilf claims the entire land under
plot No416 belongs to her. Be thal as it may, before
the allotment of _the site was made, the authority
concerned namely Urban Development & Housing
Department, Govt. of Sikkim venified about the

ownership of the land i.e. the suit land at Ranipool
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The document marked LExhibit 1-1 established the
factom of the identity of the swt land and this
document 15 supported by the evidence of Smt, [k
Choden, D'W No.4 who was working in the office of
the Thstnet Collector, East as a Revenue Officer at
the relevant tune. Be that as il may, the plaintff did
nol make any attempt before the tmal Court for
1ssuing survey commission as she sought Tor under
this C.M.A. No 1072005 before thus appellate Court,
and. over and above this, 1 am of the view that the
appellant/petitioner could not make out a prima facie
case for issuing the survey commission at this stage.
[nn view of the above position, this Mise. Appheation
15 devord of menit and accordingly, it 15 rejected. It is
made clear that this order shall not give any effect o
the ment of , the related appeal.
H‘?im‘G_L,L .
—
{IN. Surjdman Sigh)
Chief Justicel Acting)
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1 9-5-2

|
List this appeal on 1r:r,l55ﬁzun-3 for hearmg as
B
praved for by the learned counscl lor the parties.
Wy [l
. o
(M. Sm_iﬂtﬂﬂll'fi-ﬂjnglu
Chief Justicé( Acting)

Heard i part

Ihe matter be histed on 20-5-2005 for further

Licaring I

: (’ .

ki -F‘%ﬁ LLC _L
(N f'iu1'_|umiltlli Singh)
Chief Justice{ Acting)
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2()-5-2005

Heard Mr, B, Sharma assisted by Mr. lagal
Rai, learned counsels for the appellant, Mr, Karma
Thinlay, learned counsel for respondent No. 1T and Mr.
N. Rau, learned counsel for respondent No. 2
Todayv the parties have filed a deed of
compromse n the followmg order; -

“DEED OF COMPROMISE

This deed of Compromise is made this the 19"
day of May, 2003 at Gangtok_

BETWEEN

Shnnt Purna Bahadur Sunar. son of Shn Lal
Bahadur Sunar, residlent of Ranipool. P/O- Ranipool,
East Sikkim (hereinafter referred to as the 1 party)
on the one part.

AND

Smt. laxmi Bhandan, wife of late GR
Bhandan, resident of Chota Singtam, P/O- Ramipool,
Fast Sikkim (hereinafter referred to as the 2™ party)
on the other part.

Whereas the 1" party and the 2™ partv have
been under the litigation and the 2 party has filed

the R.IF.A. Nod of 2004 before the Honble High
Court of Sikkam which s pending for disposal

And whereas some good sense prevailed upon
the parties and hence the 17 party and the 2™ party
have settled the matter amicably out side the Hon ble
Court on the followmg terms and condhitions:-
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1. That the 1" pasty shall pay a sum of Rs.6.000/-
(Rupees six thousand) enly to the e pariy as
the Lokell compensation. The 2" party by
execution of this Deed has acknowledged the
receipl of the smd sum of Rs.6.000/<{Rupees
ai% thousand) only,

1 That the 2™ party or any other persons on her
hehalf shall have no claim whatsoever, over
the building construction site allotted 1o the 17
party by the Urban Developmen and Housing
Department, Government of Sikkim, Gangtok
vide allotment Order No 53D and HD dated
2462002,

_That 17 party and 2™ party jointly pray 1o the
Hon'ble High Court of Sikkim for disposal of
R F.A Nod of 2004 in terms of this Deed of
Compromise making this document as part of
record.

fad

q.

The 1™ party and the 2V paty put theu
respecive hands on the date, month, and the year
hereinabove first mentioned.

Sd/- Tlligible
First Party.

Sdf= lhigable
Second Party.”

Apart from the deed of compromise, the
learned counsel appearing for the parties as well as
the parties who are present today submitted that they
had settled the matter amicably out side the Count for

which they have submitted the deed of compromise.
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[his deed of compromise is hereby formed part of
record and marked as "X Tor identification. After
proper apphcanon of my mmd n this matter, this
Court accept this deed of compromise entered
between the parties. At the same time, this Court
hereby recalled the old saying “Do not quarrel with
the neighbours™  The wise man finds s or her
wealth in contentment not i terms of money. This
Court. hope and trust that the partics shall [ollow
this old saying and lead pood relationship and
harmony amongst themselves in the vears to come. |
am of the wview that this Court 153 rendenng
substantial justice 1o the parties. Law should be
flexible sometimes and it should not be read or
interpreted rigidly in the matters which deserve for
amicable settlement amongst the parties. Keeping m
view of i, this Court accept this deed of compromise
between the parnies and accordingly, the case s
closed with the above observations,

No order as to costs, J/‘_W

%

wonl Qo %

(M. Surjgmani Singh)
Chiel _Iusﬁlicc{ﬂcling}
||I.

Yoed &usf Ainsh
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DEED_OF COMPROMISE |

| - |

This Deed of Compromise is made thic the fgin. day njflhy,
2005 at @angtok.

BETWEEN

Shri Purne Bohedur Sumder, son of Shri Lal Bahadur Sunpar,
resident of Ranipool, P/O-Banipool, Eest Sikkim (hereinafter
referred to as the Ist. party) on the one parts

AND

Smts Lazmi Bhandari, wife of late F«R.Bhandari, resident of
Chota Singtam, P/O-Ranipool, Bast Sikkim (hereinefter referred to
as the Znd. party) on the other part.

Fhereas the fsi. pgoriy and the 2nd. party have been under
the litigation and the 2nd. party hos filed the R.F.d, ¥o. 4 of
2004 befere the Hon'ble EHigh Court of Sikkim which is pending
Jor dispogal.

dnd whereas some good sense prevailed upon the parties and
hence the lsi. party end the 2nd. porty hove settled. the matter,

amicably out side the Hon'ble Court on the following terme and
conditionsi=-

1 That the Ist. party shell pay o sum of Rs. 6,000/- (Bupees
siz thousgnd) only to the 2ud. party os, the token compensation, .
The 2nd. party by execution of this Deed ho# acknowledged the
receipt of the seid sum of R&, 6,000/~ (Rupees Sir thousgnd) onlye

< That the Znd. party or apy other persons on her behalf sholl
have no claims whatsoever, over the puilding conefruction gite
allotted fo the lsf. party by the Urden Development gnd Housinmg.
Department, Gopernment of Sikkim, Wangtok vide allotment Opger

No. 53/UD and BD goted, 24/6/2002.
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e That 1st, party and 2nd. party Jointly pray to the Hon'ble
Hlgh Court of Sikkim for disposal of ReF.d. H@, 4 Oy 2004 in terme o
this Deed of Compromise making this documant as part of record.

ihe Tet. party and the Znd. party put their respective hands

on the date, month, and the year hereinebove first mentioned.
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Firstl Pariy..

ﬁé_ﬁ S

Second Party.
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