IN THE HIGH COURT OF SIKKIM AT GANGTOK

Mal Appeal MNos. 1 & 2 of 2003,

Chimi Dolkar ocAppellant,
=VErELLS=
Earnpa Nampyal oo kEspondent,
For the appellant Mr. B E. Gupta, Advocate,
Fou the respondent ; Mr. T.B. Thagpa, Sr. Advocate assisted by

br. LR, Prasad Jaiswal, Advocate,

Present: Tie Hon''ble Shei Justice N, Surjomuani Siugh, Chicf Justice (deting),
The don'ble Shri Justice AP Subba, Judge.

Date of decision: 7-7-2003,

g COMMON JUDGMENT AND ORDER

NS, Singl, ClActs)

These twe cases/appaals invalved same and similar questions

ol fzcts and laws and as such we are hereby propose lo dispose of

-'\-l_.'-

these two appeals by 4 commeon judpment and order and accordingly,
upen hearing Mr. B, Gupta, learned counsel for the appellant and

Ir. T.B. Thapa, learned senior counse] assisted by My, LK. Prasad
lazswal, learned counsel for L'-.La'_respuudcm, these two appeals ars

(PR3

fnally cisposed of o its merit in following order.
=

=t

The facts of the cases in a short compass are as follows:-
The appellant ramely, Chimi Dolkar married with the

respondent Mr. Karma Namgyal in the month of January, 1999 with
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greal hope and high vision and out of said wedlock, they get a son
namaly, Master Tenzing Yongden @ Yongda now aged about 5

' a
years. Aller their marriage, the differences afongst the parties croppet!

'-:hl.ll\.l I-\.'-"‘-""\-" a"
Up and as a result of which the appellant herein filed 2 zoit in the
& W

Family Court concernsd, Sikdim  at Gangtok for prant of
maintenance allowsance of Re 10,0004 (Rupees 1en thousznd) enly,
under Family Court Mise, Case No.® of 2004 which was dismizsed
by 1he then District Tudge, Family Court, Silddim ar Crangtok, M.
Udai P, Shaima under his Judgment and  order  dated 30-4-2005,
The appellant also fled another petition for custody of her minar
o, Master Tenzing Yongden from the respondant under Family
Court Mise. Case  ™No.9 of 2004 which was also dismissad by the
learned Court belew under the related Judgment and  order date

S0-4-2005. However, the eppellant got the decree of dissalution of
hier marriage with the respondent under the related judpment dated
20-4-20035 passed by the Judge, Family Court, Sikkim at Gangrole in
Family Court{Civil) Case No3s of 2004 and the walidity of the
decrov was not gquestioned by the respondent as the respondent
agreed to it Be that as It may, the appellant being azgrieved by the
impugned judgment dated 30-4-2005 pussed by the Pamily Court
under Mise, Case Mo.8 of 2004 and the  anuther judgment dated

SU-4-2005 passed by the Tudge of F:’ur:i]}r Court under Mise, Case
No% ol 2004, the present :||'.|J'.|ﬁ:|_,;-r ferred these two appeals.

e
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This Cowrr, in the first instance, make efforts for s-:f;ulenz-:'r_l
Anongst e parties umicably as required under acction % of (he
Family Court Act, 1984 read with Order XXXITA of the CP.C. L
laxing ussistance of the learned counsel for the parties as well as the
Registrar and the Joint Registrar-cum-P P8, of this Court far
emicable settlament but, those efforts were in vain. The Repistrar of
this Court had sehmitled 3 report on 10-6-2005 about the related
brocecdings held n her chamber on 10-6-2005 in ters of the
directions. of this Court end in he satd report, it i3 stated that the
miner child namely Tenzing Yongden (& Yongda refused to meet his
muther and cven declined to talk to her or st beside har though, the

5
appellant had made efforts foe taking the child an her lap. It iz alzo
stated that the parties did not want o compromise. We have perusad
the related report of the Re gistrar which is relevant and Important asd
the same is hershy formed as part of record znd marked 25 *X° for
identification.

We have perused the related impugned judgments
passed by the leamned Court below, Withowt enfenng into meril of
the case in depth, we hold thal the learmed Tudge of the Family
Court, Siklim at Gangtalk completely lost the sight of the mandatory
orovisions el Section 9 of the Family Court Act, 1982 read with
Order XXXI1lA of the CP.C. while passing the impugned orders

and on this ground alone, (hese two impugned judpments deserve to
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be quashad. In other words; leamed Court did not r'{miluw the
prezeribad procedure of law while deciding the two cases. Be tha
a3 1t may, sow this Court is to decide these two appealsicases on jtg
oWl menl in acoordance with law as the parties are not in a position
0 Lome 1o @ compromise or amicabla setlement despite the eflorts
:
havpebeen made by this Court. Considering the existing Iacts and
B
circumstances of the case, so0 far the custedy of the minor child
Master, Tenzing Yongden and also social stalus of both the parties as
well as the grandfather and the grandimother of the minor child, we
are of the view that My, MNeawang Raprval and Mrs, T Demg are thie
rightecus persons for Custody of the minor child called Master
Tenzing Yongden, as Mr, Meawang Rapeval and Mrs, 1. Doma ars
TeSpeCied citizens of this State, Apart from the Fuot that Lthey are
granciather and the grandmother of the minor eiild, they have good
sotrces of ineome to maintain the Master Tenzing Yonpdan for the
welfare and career of the ehild in the days and years to come andl,
accordmply, we horeby give the custody of the child Master Tenzing
Yangden to and in favour of his grandfather and the grandmother
frem today, They are present teday in the Court and they had
Accepted Lo be the lawful guardisn of the said minec child/grandson.
This Court hope and trus: that My, Npawang Rapoyal and Mrs, D
Doma zhall have the endearing touch and ciress with Mustar

lenzing Yongden, We hereby decline the prayer of the appellant,
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Mrs, Chime Daolkar for the custody of the child because the minor
child even did not like to see her A, ot w go to her lap and if the
seld minor child s given w her custody, we have a doubt abous the

late of the miror child and for kis welfars and apurt frem that she is

2 voung lady and similarly the respondent, Mr. Karma Namayal is a

Yeung man. We aretalso decline to alford the custidy of the child to
e o

it

his father and apart from that he did not maks = prayer for custody
of the child.  Aller proper application of our mind i the Imattar,
we hold that the grandiather and the grandmother are the hest
custadian of Master Tenzing Yongden,

However, the appellant as well as the respomdant are piven
liberty 1o meet and see their son, Master T crzing Yongden twice ina
month aller giving prior information to M. Ngawang Rappyval and
brs. 13, Doma,

50 fr the maintenance of the appellantiwile is concermed, wi
ire of the view that it is bounden duty of the hushand to mairtein his
wife, The respoadenthusband s a young man with ull good
physique and good health and he has the capacity to maintain his
wifefappellant, The respondent is also a businessman and in view of
tha 2bove position, the respondent, Karma Namgyal has to pay a sum
of Re 3000/ (Rupees three thousand) only, per month a5
maintenance allowance to the appellant, Mrs. Chime Dolkar on ar

bizfore the 7' day of every month. However, it is made clear that if
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the appallant re-married with another person, the al:}:ulln:r._-shzll ls s
be entitted to pet monthly mainlenancs  allowanoe from - the
respondent. Karma Wamgyal Despite the observations and order
given sbove, liberty is granted to bath the partizs to settle the matter
onee again amicably cutside of the Court,

For the reasons, discussions, obssrvations and directions

mads above, these two appeals are fmally dispossd of thus setting

aside the impugnad judzments but, no order as to costs,

(v E'.:.r.r;nI waii .S'fng.-’;}
Chief Justicefdeting)

5, 'F' 5 i -éhfl'ﬂ'j
Judge
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