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Bar Council of Delhi & Otlrers .....Respondents

with

CW No. 622312003

Abhay Kumar Yerma .......Petilioner

- YeISUS

Bar Council of Delhi & Others .....Respondents

Advocates *ho appearetl in this cas:
For Petitioners :Mr Sanjay iain wirh Mr Sunil Agarwal, Ms Karishma and Mr. Ravi

Birbal in CIVP 6526103,6576103
Mr R.lt{. Bagai in CW 6223/03.
MrV. Sudhir in CIV 5-ti9/03.
MrNeeraj Goyal with Mr. B.B. Raval in CW 6222103.
Mr P.N. Misra Sr Advocae wth Mr Jatan Singh for pedrioner in
cw 6576/03.
Mr Naushad Ahmed l(han for the Inrcrvenor.

For Respondents :Mr Sanjiv Sachdeva for Bar Council of lndia
Mr S.P. ]fulra Sr. Advocarc wirh Mr Manoj Goel and Ms Ruchi
Kapur for Bar Council of Delhi.

CORAM:-
IION'BLE MR. JUSTICE BADAR DURREZ AIIMED

1. Mrether Reporters of local papers rnay be allowed
to see the judgment?

2. To tre referred to the Reporter or not?

3. Whether the judgment shoulcl be reportedin Digest?

BADARDURREZ AHMED.J

1. A11 the five writ pelitions pertain to the elections to the Bar Council

of Delld for which polling was held on two dates being 29.9.2O03 atd

\4
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3O.9.2OO3 where the venue of the polling was the High Courr of Delhi and. Toes

Hazari Cornplex respectively. The counting process of the votes polled on the

aforesaid two dates began on 2.10.2003 and conrinued upto 4.10.2003. The

first ro,und of counting was concluded in the afternoon on 4.10.2003. However,

in the subsequent round, allegations were rnade by sonre candidates that some

of the ballot papers had been defaed. The allegations led ro ctispures and

ultirnately it ernerged as a law and order problern and the Returning Officer had

to suspend counting of votes in the evening of 4.10.2003. There was no

counting on 5.10.2003. The Supervisory Committee appoinred by a Division

Benclr of this Court in LPA 61012003 prior to the polling had discussions wirh

the Returning Officer but, the Returning Officer resigned on 6.10.2003 and.

submitted his report to the said Supervisory Commitree. The ballor pape$

have been sealed and placed within the premises of this Court. Since then

counting has not resumed

2. The prayer in Abhay Kumar verrna (cw 6sz6l2003) is rhar

directions be issued for the resunlption of counting. In cw 541912003, a

petition which had boen filed prior to the holding of the poll, the grievance is

that the electoral roll is faulty and ought to be revised before a poll is held on

the basis thereof. In CV/ 622A2003 the challenge is to the extension of the

term of the Bar Council of Delhi. This extension was granred on23.2.2003 bur

with effect frorn 1.4.2OO3. The contention of the petitioner in that writ petition

is that the extension was bad as it was beyond. time and, therefore, there existed.

no Bar Council of Deltri thereafter and the entire electoral process which was

t'1
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conducted by the Bar Council of Delhi would be non-est. In CW 6576ftA03 a

similar allegation has been made and it is prayed that a Special Comrnittee be

appoipted in place of the Bar Council of Delhi to revise the electoral rolls zurd

to hold elections after such revision. Lastly, in CW 622A2003, a similar prayer

had been made and the prayer is for the stay of elections ou 29.9.2003 aud

30.9.2OO3 on the ground that the extension granted to Bar Council of Delhi was

invalid and, therefore, the entire elecloral process continued by the Bar Council

of Delhi thereafter was bad.

3. From the aforesaid, it becomes clear that in one petition (CW

6526n0ffi) the prayer is for resumption of counting and corrpleling the

electoral process. In all the other petitions the prayers a-re for haltittg this

process and declaring it to be a nulliry on essentially.two grounds - (a) thar the

electoral rolls are faulty and large numbers of names have been excluded

therefrom: and (b) the extension of [he term of the Bar Council of Delhi was

bad an{ therefore, the entire electoral process conducred by the Bar Council of

Delhi after such extension was a nullity.
\r)

4. Earlier in CWP Nos. 6188 and 611912003 I had occasion to deal

wittr the entire aspect of these very Bar Council Elections. Those petitions

were disposed of by judgment dated 25-9.2003 reported in Bar Council of

Delhiv, Shri Adish C, Aggaruala: iln Q003) DLT 355, In those petitions, an

order dated 20.9.2003 passed by one Slui Adish C. Aggarwala purporting to be

J
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the Vice-Chairrnan of the Bar Council of India in purported exercise of trowers

uncler Section 48-B of the Advocates Acq 1961, was in issue. By the said

order dared 20.9-2003 the electoral process which was itt full swing then was

brought to a grinding halt. ln that case ttre order dated 20.9.2003 staying the

election was set aside. Since sorne of the issues which are raised in the present

five writ peritions particularly with regard to the alleged defects in the electoral

ro11 and have been considered in the decision reported in Bar Council of Delhi

(supra), it would be pertinent to set out the facts as narrated in the said

judgment i.e. Bar Council of Delhi (supra). The previous Bar Council of

Delhi was constituted on 31.3.1998 for a five year term end.ing on 313.2b03.

On 13.1.2003, with a view to hold the elections [o the next Bar Council of

Delhi, the present Bar Council of Dethi wrote a letter to the Bar Council of

India asking for extension under Section 8 of the Advocates Act, 1961 to enatrle

ir ro cornplete the electoral process. The Bar Council of lndia on 23.2.2003

held a meeting in this rcgwd and passed a resolution extendiug the time of the

Bar Council of Delhi by another six months with effec| from I-4.2003. Itt

other words, the terrn of the Bar Council of Delhi was extended up to

30.g.2003. The faclum of holding of the rneeting and the passing of the said

resolution was colnmunicated to the Bar Council of Delhi by a letter dated

4.3.2003.

5. In the meanwhile , on ?5.1.2001, the Bar Council of Delhi had

issued a norification notifying that all Advocates on the State Roll of the State

v
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Bar Council of Delhi would be entitled to vote if their narnes appeared on the

electoral roll to be prepared for the forthcoming election and that the schedule

would be notified separately. In accordance with Rules 2 and 3 of Chapcer I

(Part-[l) of the Bar Council of India Rules, it was indicated thu all Advocates

were required to furnish a declaration to the effect that they had not incurred

any disqualificarion refered to in Clauses (a) to (i) of Rule 2 and it also rnade

it clear that the declaration forms were available in the office of the Bar Council

of Deltri as also at the places of the various Bar Associations of Delhi. It also

made it clear that ttre last date for acceptance of such declarations was

20.32003 and it indicared that if the declarations were not received by that

date the name of the Advocue would not be includedin the electoral roll under

prepaJation. The last date for submission of these declarations was extended on

27.,4.2003 upto L9.5.2O03. Thousands of Advocates reqponded to this

notification and submitted their declarations. On ttre basis of this, the Bar

Council of Delhi prepared the preliminary elecroral ro11 on 29.5.2003 and

issued letters [o the Bar Associations as well as the Bar Council of lndia witlt

regard to the sarrrc. The Bar Associations were also requested to put up the

notice dated 29.5.2OA3 on their notice boards so tha[ all Advocates were

inforrned. about the preliminary elecforal roll. The notice that was required to

be brought to the knowledge of all the Advocates was as under:

..NOTICE

In terms of Rule aQ) ot Chapter-I, Parrlll of the Bar Council of
lndia Rules, the preliminary elec[oral ro11 containing the names of
all Advocates required to be included under these rules for the
forthcoming elections of the Members of Bar Council of Delhi is

V
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beingputupandnotifiedtoalltheAdvocates.Therelevant.
floppiesoftlrerollaresenttovariousBarAssociationsofDelhifor
furthernotificatiorr.Advocat'esrnaychecktheirnarnes,addresses,
etc. in the said ti*iaJmistake' if any' may be got corected before

rhe final roll-

IssuedandputuponthenociceboardoftheBarCouncilon2g'h
May,2OO3-

S'd/- Surya Prakash
Iftaui
HonY' SectetarY"

6.on12.6.2003,tlreBarCouncilofDelhiwlotealettertotheBar

council of India informing it regarding the trotices and the invitation of

declarations as well as the preparation of the preliminary electoral ro11' ft'

furrher i'formed *re Bar council of rndia thar rhe final rolr wourdbe published

in aacordance with the Rules and that ShIi S'K Mendiratta' Consultant to the

chief Election commission of India who was also associated with the Bar

council of Delhi had been appointed as Reurning officer for the forthcoming

election.

7.onL7.7.2003'afterobjectionsetc.wlrichhad"beenreceivedinthe

meanwhilehadbeent'akencateof'thefinalelectoralrollwaspublishedarrdthe

following notice was issued:-

.}.IOTICE

lc is hereby norified rhat Bar council of Delhi has pre,pared final

electoral ro11 containing the nu*"* of all the Advocates required to

beincludedunder[herulesconrainedinChapter-l,Part-lllofBar
Council of lndia Rules'

.t

'4
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This notice is being published in terms of Rule 5 of Chaptef-I' PaIl:
Ill of Bar Council of India Rules. Necessary intimarion of the said
publication is also being sent to Bar Associations for further
publication in terms of this rule.

SiU.
Surya Prakash Khatri

HonY- Sectetary-"

8. Ttrereafter,on 28.72003, the schedule of election was notified-

Nominations were to be subrnitted between 14-8.2003 and 2t-8-2003

(inclusive). Scrutiny was fixed for 22-8.2O03. Withdrawal of candidature

could be done by 28.5.2O03 and the list of candidates remaining in the fray was

to be notified on 29.8.2003. The date of actual poll was set a[ 19.9-2003.

g. on 19.8.2003 the Bar council of India, upon certain lepresentations

being made, passed an order in purported exercise of powers under Section

4B-B of the Advocates Act, 1961 and thereby stayed the entire election to the

Bar Council of Delhi. The reasons, apparently, were that there were s"ome

igegularities in the electoral rolls and that approximately 14,000 persons had

been omitted from the electoral roll who were otherwise allegedly eligible to

a.7 vote. However, the stay order was short-lived as the Bar Council of India itself

vacated the stay on 24.8.2003. As a result of which the election process

resumed.

)

10. Because of the

schedule of the election was

interruption caused in the electoral prrcess, the

modified and on 25.8.2003 it was notified that the
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nominations would.be acce,pted upto 28.8.2003. Scrutiny would be done on

29.83003. The last date of withdrawal would be 5.9.2003 and the date of poll

lrad been fixed for 30.9.2003.

11. In the meanwhile, a writ petition being CWP No. 5200/2003 had

been filed by certain persons requesting the Court to issue a direction thar the

polling be done at different. yenues on accourlt of the congeslion at the Tees

Hazut Court complex. I had orcasion to deal with that petition and I decided

tlre matter on 26.8.2O03 wherein I held that no inlerference was called for in the

present election although tlre grievances raised by the petitioner were genuine.

The matter went up before a Dvision Bench of this Court in LPA No. 610/2003

and the Division Bench, after considering the difficulties that were being faced

by the voters and after noting that. the order that they were about to pass was not

an interference with the electoral process bul rather a facilitation of the sarre in

view of the clictum of the Supreme Court in the case of Election Commission

of India v. Ashok Kunut & Others: AIR 2000 SC 2979, direcred rhat rhe

polling should be done in two different venues on two differenr dues i.e.

29.9.2003 and30.9-2003 on the basis of the salne electoral roll. The directions

that were given are as under:-

" Accordingly, we dispose off this appeal wittr the following
directions:

1. On 29.9.2003 Polling Arangernent shall be
rnade at High Court of Delhi where advocates
will be permitted [o exercise their voring righrs.
Those who do not exercise their vote oll
29.9.2003 q/ill be perrnitted to exercise their

--,41
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voting right on 30.9.2003 at Tis Hazwi.

2. The Bar Council shall issue corrigendum to
the aforesaid effect and wide publicity shall be
given by issuing public notice in the newspaper
(s), as well as on the notice boards of all the Bar
Associatiotts. Notice would be circulated along
with cause list of High Court (and Supreme
Court, if possible). At the sarne time it will be
the duty of the Bar Council to see that. ou the
notice board of the Bar Council, notice to this
effect is displayed.

3. The Cornmittee of the following rnernbers is
constituted to supervise electicrn process:-

(a) Mr. R.ICAnancl, Senior Advocate
(b) Mr. K.K.Sud, Additional SolicitorGeneral
(c) Mr. Raj Birbal, Senior Advocale
(d) Mr. A.S.Cltandhiok, Senior Advocate
(e) Mr. H.R.Banga, Advocate.

We rnake it clear that the aforesaid chauges in the
election scheduled are made, keeping in view ttre grievances
of the rnembers of Bar and after heariug them by the Court
by rneaus of this order.

Direcr Service perrnitted ( Dasti )

sd/-
Cldef Justice

sd/

september 04, zooy' 
A'K'sikri' Judge

12- Before giving the aforesaid directions, the Division Bench

considered the question of interference with matters relating to elections and in

this context considered the decision of the Suprerne Court in the case of

Election Commi,ssfutn of India v, Ashok Kumnr (supra). lt would be relevant

to note the discussion of the Division Bench on this aspect of the matter as it

would have a rnaterial bearing on the decision of the wrir petitions a[ hand. The
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Division Bench observed as under:-

" We may state at this stage that we are conscious of our limirations
in interfering with matters relating to elections. In order to remind
us of our limited jurisdiction, Mr. V.P. Singh even drew our
atlentiou to the judgment of Apex Court in the case of Election
Commission of lndia through Secretary V. Ashok Kumar and others
AIR 2000 S.C.zng and particularly para 32 thereof, which reads:-t 32. For convenience sake we would now generally sum up

our conclusions by partly reslating what the lwo Constitution
Benches have already said and then adding by clarifying
what fcrllows therefrom in view of the analysis made by us
hereinabove:-

1) lf an electiott, (the term 'election' being widely
interpreted so a*s to include all steps and enlire
prooeedings commencing from the date of notification
of election till the dare of declaration of result) is to be
called in question and which questioning may have the
effect of interrupting, oilrstructing or protracting the
election proceedings in any mannet, the invoking of
judicial remedy has to be postponed till after the
completing of proceedings in elections.

2). Any decision sougltt and rendered will not amount to
"calling in question an electiott" if it subserves the
progress of the election and facilitates the completion of
the election. Anything done towards completing or in
furtherance of the election proceedings cannot be
described as questioning the election.

'' 3). Subject to the above, the action taken or orders iszued
-i- by Election Commission are open to judicial review on

'+ the well-settled pararneters which enable judicial review
of decisions of statutory bodies such a.s on a case of
mala fide or arbitrary exercise of power being made out
or the statutory body being shown to have acted in
breach of law.

4). Without interrupting, obstructing or delaying the
progress of the election proceedings, judicial
intervention is available if assistance of the Court lras
been sought for merely to correct. or smoolhen the
progress of the election proceedings, to remove the
obstacles therein, or to preserve a vital piece of
evidence if the saflte would be lost or desuoyed or
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rendered. irretrievable by the time the results are
declared and stage is set for invoking the jurisdiction of
the Court.

5). The Court rnust be very circumspec[ and act with
caution while entertaining any eleclion diqpute though
not hit by the bar of Article 329(b) but brought to it
during the pendency of eleclion proceedings. The Court
must guard against any attempt at. rehrding,
interrupting, protracting or stalling of the elecLion
proceedings. Care has to be ta^ken to see that there is no
attempt co utilise the Court's indulgence by filing a
petitioll outwardly ittttocuous but essentially a

subterfuge or pretext for achieving an ulterior or hidden
end. Needless to say thu in the very nature of the
things the Court would act vrith reluctance and strall not
act except. on a clear ild strong case for its intervetttiott
having been rnade out by raising the pleas with
particula$ and precision and suppofiing the same by
necessary material.'

We may ar this stage state lhal lhere is no intentiott on our part in
interfering with the election process and once ilre election process is
set in motion, it should be conducted as scheduled. We are also
aware that the election pfocess should be completed by 3O.9.20O3.
ln fact what we intend to do does not a.rnount. to "Calling in question
an eleclion" bu[ rather it would facilitate the proper completion of
the election."

Frgm the above it is clear that the very electiou which is the subject matter of

the present petitions was being considered by the Division Bench attd the

Division Bench categorically held that they had no intentiott to interfere with

the electoral process and that once the elecloral process is set in motion it

should tre conducted as scheduled.

13. Returning to the facts, the matter did not rest lhere. Certain

diqputes arose be[ween certain Members of the Bar Council of Delhi on account

t',I

".\.
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of the fact that on 22.8.2003 the Bar Counsil of Delhi, by a resolution,

disqualified the said Shri Adish C. Aggarwala and another from holding office

as Menbers of the Bar Council of Delhi on account of the fact ttrar they were

deemed to have vacated their office on their failure to attend lhree consecutive

meetings under Section 10(B) of the Advocates Act, 1961. A notification to

this effect was lrrought out on 26.8.2l03by ttre Governrrent of NCT which was

to be published in Delhi Gazette. It was also notified that Shri Adish C.

Aggarwala on being deemed to have vacated the office as Member of Bar

Council of Delhi had also ceased to be a Member of Bar Council of India and in

the vacancy so caused, one S[ui Jatan Singh, Member, Bar Council of Delhi

had unanimously been elected as Merrber, Bar Council of lndia in place of Shri

Adish C. Aggarwala vrith immediate effect. There is, however, also a letter

purportedlyfrom the Bar Council of lndia dated 21.8.2OO3 addressed to the Bar

Council of Delhi to the effect that the process of election of the nominee

Member of Bar Council of Delhi in rhe Bar Council of lndia was nol valid and

as such the election of Shri Jatan Singh cannot be taken cognizance of and that

Bar Council of Delhi ought to follow the procedure in this regard-

14. The Resolution dated 22.8.2003 and the Notification of 26.8.2003,

inter alia, became the subject matter of yet another writ petition filed by Mr.

Adish.C. Aggarwala being CWP 548412003 which is pending before this Court

and, accordingly, I refrain from making any comments with regard to the

diqputes theriin. While rhe electoral process was in fuIl swing and polling was

;.

I
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ro be held on 29.9.2$A3 and 30.9.2003 as directed by the Dvision Bench, as

aforesaid, Mr. Adish C. Aggarwala acting as Vice Chairman of the Bar

Council of India, passed the order dated 20.9.2003 sraying the electoral process

once again. The question before me in Bar Council of Delhi (supru) was

whether the impugned order dated 20.9.2003 could be sustained in law at all

arrd whether this Court in judicial review under Article 226, ought not to set it

aside? Afier considering all the argurnents advanced on behalf of the parties,

the impugned order dated 2O.9.2O03 was set aside by the judgment dated

25.9-2003 in Bar Council of Delhi (supra). While considerings the propriety of

passing tlre order dated 20.9.2003, i[ was observed as under:-

Coming now to the rnost important aspect of the

a{

"L7.
case and that is the propriety of passing such an order.
Although, the order has been passed, tnter alia, taking the
ground of purported disqualification of the 14,000 volers on
arcount of non- furnishing of declaraliotts, it appears to me
that this is only an ostensible reason. Had it been a genuine
reason, what prevented the Bar Council of India from talcing
action earlier. The question that rernains unanswered is, if
the Bar Council of India had acted genuinely, then why did
it vacate its first slay order which it passed on 19m August,
2003 on the tiery same ground? The reply attempled by the
learned counsel for the Bar Council of lndia is that the
cornplainant at that tirne had urithdrawn lris complaint. That
is a very feeble explanation, if at all. Once a matter is
brought [o the notice of the Bar Council of lndia and it has
initiated action under Secliou 48-8, whether the complainant.
withdraws his cornplainl or not, the inforrnation had reached
the Bar Council of India and it ought to have taken or
continued to take action in that regard. That it did not do so,
could be indicative of the fact that the Bar Council of lndia
felt that the complaint was frivolous or had little truth in it.
Possibly, other factors weighed with them while vacating the
stay earlier granted. It must also be remembered that the
elecloral process has chugged along sittce 25.0L.2O03 when
the requirement for declarations was first notified- The
preliminary electoral ro11 was notified on 29.05.2003.
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Correction of mistakes etc., could have been done thereafter
also. The final ro11 was notified an L7.07.2003. All these
processes were within the knowledge of the Bar Council of
lndia as w'ell as all the Advocates on the State Bar Roll.
Being aware of these circumstances, perhaps, the Bar
Council of lndia withdrew the stay of 19.08.2003.
18. Then, again, on [re same facl situation, ano[hel
complaint wa.s filed. Mr.Aggarwala who had by then been
disqualified" and his matter before ttre Division Bench was
pending, exercised jurisdiction purporting to be the Vice
Chairman of the Bar Couttcil of India and purportedly actiltg
on behalf of the Bar Council of lndia took up the ca-se and
issued the impugned stay order on 20.09.2003.

It appears that Mr. Aggarwala was irked by the19.

on
zln

of.,|

decision of the Bar Council of Delhi in disqualifytng him as a
rnember thereof. Furthermore, whete his very position as

Vice-Chairmall of the Bar Council of lndia was itself in
question, he ought not to have, uttder rules of propriety,
passed such an r:rder. That he did pass such an oldet, raises
serious doubts on the legitimacy of such an order and cannot

'be sustained under judicial scrutiny. lt might have been a

different rnatter had the irrpugned order been passed by the
Chairman. But this is not so. Mr Aggarwala clothing
himself as a valiant knight in shining armour, as it wele,
handed out the irgugned stay order dated 2O.O9.2OO3 in an

attempt to bring the enlire electoral process to a screeching
halt. Ostensibly, the order was passed on the basis of an
apparently laudable object. In reality, it does not give of a
scent of fair play. It reeks of bias. One is left to ponder
the questions--Would Mr Aggarwala have passed such
order had he no! been disqualified by the Bar Council
Delhi? Was it not pa$ of a personal vendetta? was it not to
settle scores? When such questions arise the order cannot be
suslaiued"

Finally, on the concept of holding elections and.holding them in lime and as per

schedule ttre follovring observations, which l reiterate, were made:-

"20. There is yet another matter which needs to be
disposed of before I part with this case. Elections are the
bedrock of democracy. Whether it is the legislative elections
or elections to municipal bodies or local bodies or to bodies
like Bar Councils, electious are the essence of democracy. If
no election is held there can be no democracy. Holding of

.-t
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an eleclion is of the essence. There are two facets to an
election. First, is the holding of an election in time and the
second, is rhe maintaining of the purity of election. As was
observed by the Suprenre Court in the case of W.
Uuaman & Ors v. Union of Indin & Ors: (79821 2 SCC
2f8, the Court's interference with the electoral process was
inversely related to the imminence of the date of election.
The more imminent such date, the greater ought co be the
reluctance to interfere. The second aspect is the puricy of the
election. While the purity of the electoral process can be
tested and is, indeed, often decided not only by way of
election petitions but by way of writ petitions also, the same
can, however, only be tested if the elections are lreld. Time is
unidirectional. An election not held at the scheduled tirne
cannot later be held at that tirne. However, an election
irregularly held can be corrected later. ln this particular case,
it is peremptory to hold the elec[ions latest by 30'h September,
2OO3 in view of the facr that extended term of the Bar
Council of Delhi expires on that date. The Bar Council of
India is well aware of that because, it is rhe Bar Council of
lndia which extended tha[ term. So, Elections rnust be held
before thal d.ate ocherwise the present Bar Council becomes
defunct and there would be no Bar Council of Delhi after that
date."

15. Thereafter, polling as directed by the Division Bench was held on

29.9.2003 at the Delhi High Court and on 30.9.2003 at the Tees Hazari Courts.

Counting of the votes cotnmenced on 2.10.2003. Counting continued till

4.10.2003 when after the completion of the first round. and declaration of tally

of that touttd, in the evening of 4.10.2003 when counting in tlre second round

wa.s itt plogress, allegations with regard to defacement of some ballot paperc

were leveled. zurd which ultimately led to some ugly scenes culminating in the

Returning Officer suspending lhe counting to prevent a serious law and order

situation. Counting remains suspended and on 6.10.2003 the Returning Officer

tendered his resignation to the Supervisory Committee. Thereafter, as

.*i
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mentioned lrereinabove, no fufther steps lrave been taken in the electoral

process and the matters are pending before this Court. As the term of the Bar

Council of neihi had expired on 30.9.2003 the Bar Council of India appointed a

Special Committee in exercise of its powers under Section 8-A of the

Advocates Act, 1961. As indicated" above the Special Cornrnittee is to

discharge all ttre functions of the State Bar Council till the new Council is

constituted

As indicated above, in LPA 610/2003 a Division Bench of this

Court had, while fixing the dates of poll as 29.,9.2003 and 30-9-2003, also

appointed a Supervisory Committee of five persons to supervise the eleclion

proces$. Ttre said Supervisory Cornrnittee prepared a report on 6.10.2003 and

filed the same in LPA 610n0A3. The said Report of the Supervisory

Committee is as unden-

.. REPORT OF THE MEMBERS OF THE
COMMITTEE APPOINTED BY THIS HON'BLE COURT.

May it please Your Lordships,
In terms of the order dated 4'h S-eptember,2003,in

ttre above appeal the polling for Bar Council of Delhi
elections took place on 29'h and 30ft of Septerrber, 2003.
During the polling, 13 cornplaints had been received against
the total voting of over 13,000. Mr. S.K. Mendiratta was the
Retuming Officer. Since 1" October,z}O3 was a working day
for this Hon'ble Court and was last day before the vacations,
the Hon'ble Court lreld proceedings till late evening, tlre
counting process began on 2d October, 2003. The counting
continued till 4ft October, 2003, except for some interval for
tea or lunch, etc. The first round of counting was concluded
on 4h October, 2003 in the afternoon. On conclusion of the
first roun4 the total tally of vcltes, viz. Polled by each
candidate was announced by the Retuming Officer. No
objection wa.s raised by any one.
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The Returning Officer, however, had to suspend
the counting on 4e October,z}OS at late evening in view of
the allegations made by some candidates that some ballots
were defaced. There was also law and order problem
resulting in suspension of counting.

Mr. Mendiratta has submitted his Report to the
Committee, [Lre original 'whereof is being submitted to this
Honble Court along with all Annexures enclosed thereto.
Also enclosed herewith is a copy of the FIR No. 43613 dated
5th October,2003, P.S. Tilak Marg under Sections 4&, 465
and 466IFC, wherein the allegations have been made against
the Returning Officer among others, lodged by some
candidates

The Relurning Officer has since resigned. We
tried to persuade [he Returning Officer but he declined our
request in view of the allegations made against him personally
touching his impartiality and integrity. There is no provision
under the Election Rules by which a new Returning Officer
can be appointed by the Committee appointed by this Hon'ble
Court. The keys submitted by the Returning Officer of the
sealed storage Room are enclosed herewittr.

The perusal of the annenues annexed with his
report has also revealed that allegations have also been made
against the Supervisory Committee appointed by this Hontrle
Court.

In view of the above, ilre present Report is being
submitted to this Hon'ble Courl for appropriate directions and

.< order with a prayer that the members of the Supervisory,' :iffil'aH:'ilT3"i'#il#:'3f ,ffrtfH,l'#il,7
Court.

It is prayed accordingly.

6 October.2D03.

Sd/- R.K Anand Sd/- K.K. Sud SdI- A.S-Chandhiok

Raj Birbal Sd/- H.R. Banga."
(Presently out of lndia)
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17. The Reporr of the Rerurning Officer

also tendered his resignation is as under:_

dated 6.10.2003 whereby he

-t-/

"From:

S.K. Mendiratta
Returning Officer for the
Elections to the Bar Council of Delhi ,2003
To

The Supervisory Commi ttee,
Election to the Bar Council of Delhi, ZO03

subjecr: REpoRT on the counting of votes conductedon 2d, 3t, 4* October, 200s.

The polr for the above election to dre Bar councilof Derhi was conducred- on 2gm seprember, 2003 inberhi Highcourr premises and on 
1-o'h seplmber,20a3il*; Tis Hazaricourr premise* 

_The po' **ion,ruc."d in 23 poting starionsprovided in each prernises wheie rhe vorers;;; assignedaccording to theii serial no,rrb.r* (arphabeticaily) in rheelectoral roil. Ac_cording ,o ,r,"-uuilot paper accounts of thesepolling starions,.13,:891{1:, puprr* were issued to elecrors on29h and 30'h September,2003.

The counting was schedured to start on l,,october2003 frorn 10 a"m. onwirds. Ttre counting a*zurgemen$ weremade on the ground. floor of the High court premises where the
:ltullo ge'erar pubric uno tt* uo"Lates sit during the normalworking hours of the courr. er ar-*rl;;;;r:="lor,, **r*working on that day' ir was decided tt ,h; iip"*i*orycommittoe in consuliarion withL uno candidates thar thecounting may be started. sornetime in the aftetnoon when thecourts rise for e" {uy^. However, as thu *u* ,r,* iu*t w.rkingday for the courts before ,h- D"*h-hra vacation, many of ttrecourts wer€ functioning till up ro the normar 

"l;ring hours of4'30 p.rn ard, trrerefori tL" 
"fotrting could nor be comrnencedeven in the afternoon- Therefore,-it was ,ilil;'witrr theconsenr of almost ail the candidates, rhar rh" ";;;rilg may bestarteq nor on rhe 1$ ocrober, bur o' the F ;;ilff 2o0i at9'00 a'm. a'd at ca'didues p;;; were informed accoroingry.

As schedulecl, the counting process started at 9.00

.5
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a-rn. on 2d October 2003. All candidates and their agents wele
seated. across the wire-mestr barrier from where they could
watch the entire proceedings and, on the request of some of the
candidates on [he preYious evening, even the videography
arrangements were made whereby all the proceedings taking
place in the counting hall were videographed and shown on a
big screen placed in the hall as well as in the lawn where the
candidates and ttreir represen[atives were sealed.

At the outset, everyone was informed that 77 ballot.
boxeshadbeen usedfor taking the po11-46 on29-92003 zurd 31
ou 30.9.2003. First of all, the ballot boxes of polling statiott
numbers 1 to 8 were opened on the counting tables wheretry
everyone could see the ballot boxes being opened and the ballot
papers being taken out of the ballot boxes. The ballot papers so

taken out of the ballot boxes wele counted for numbers. In the
second phase, the ballot boxes of the next eight polling stations,
i.e., frorn 9 to 16 were opened and the ballot paperc conlained
therein taken out and counted for numbers. Lastly, the ballot
boxes of che remaining seven polling stations 17 to 23 werc
also likewise opened and the ballot pape$ taken out and
counted for numbers. The total number of ballot papers so
taken out of all the 77 boxes was 13,577, which was found to
be 12 short of the ballot papeffi actually issued during the poll
on 29ft and 30'h Septernber,20O3. This presumably happenetl
because some of the vote1s after getting the ballot papers did
not drop their ballol papers into the ballot boxes which is quite
a common phenomenon in all eleccions.

As a next ste,p, all the L3,577 ballot papers were
scrulinized individually to ascertain which of the papers had
been validly marked for the first preference in favour of various
candidates. I[ may be apt to mention here that as per the
decision of the Hon'ble Supreme Court in Km Shradha Devi vs

K.C. Pant (AlR 1982 SC 1569), in the course of counting of
votes in elections held in accotdance with the system of
proportional representation by nreans of a single transferalrle
vote, the batlot papers are to be scrutinized initially only for the
first preference to ascerlain their validity or olherwise and if
any subsequent preference is not validly marke4 that ballot
paper becomes exhausted as per the rules when the ques[ion of
its trirnsfer on the basis of that invalid marking arises- On
conducting ttre individual scrutiny of the aforesaid 13,577
ballot pape$, 295 ballot papers were cousidered to be of
doubtful validity for various reasons, like, no markings, figure
1 placed against more than one candidate, the markings not

t
ll,
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made in accordanee with rute24 of the Bar council Elections'
Rules, certain corrections on the ballot paper made which were
aulhenticated by the voters concerned with their signature on
the ballot papers, etc. These doubrful ballot papers were kept
separately for examination of the supervisory committee. The
remaining 13,282 ballot papers were then distributed as per the
first preference mark thereon among the 146 candidates. This
plocess of distribution of ballot papers candidate-urise started. at
about 4.30 in the evening of 2.10.2003 and conrinued till about
3.30 a-m. on the 4.10.2003 (wirh sotne breaks for d.inner,
breakfast, lunch, dinner, etc. on ilre nights of 2M and 3d
October, 2003). For keeping rhese ballor paperc in rhe
reqpective folders of 146 candidateg 23 counting personnel
were seated on the counting tables, each handling the folders of
two candidates, as.per the previous practice.

At the end of the first round, i.e., disuibution of
ballot pape$ among 146 candidates on the basis of the first
preference marked theleon, the quota was tentatively worked
out to be 51,085 votes as per the rules, i.e., (132g2 x 100 | 26) +
1- None of the candidates had secured the quota to be declared
elected on the basis of the first round of counting. As the next
process was to exclude the candidates lowest on the poll as per

, the rules, it was decided that further process would be snrled
after some break, i.e., at 9-00 a.m. on 4.10.2003. Before
adjourning tlre proceedings at 3.30 a.rn. as aforesaid, the
tentative tally of the votes polled by each candidue was
announced, but it was made very clear to all the candidates anrl
their representatives present that it was only a tentative tally
and each and e.rery bundle of ballot paperc of every candidate
would be further scrutinized and verified to ensure that no
ballot paper lras been wrongly inclucled in the bundles of ballot
papers of son:e other candidate before the next stage of
counting of votes by exclusion of candidues was taken up at I
am.

. At the time of the aforesaid adjournrnent of
counting proceedings, I wanted to keep dl the ballot papers
0<ept separately in the respective folders of candidates) in some
trunls and to seal them but only two trunks were available at
that time and the ballor papers of only about one-third of the
candidates could be placed in those trunks. As no ad"ditional
uunk could be obtained u that unearthly hour, it was decided
that the ballot papers of rhe remaining candidates kept in their
reqpective folders may remain on the counting tables and the
counting hall may be closed after getting it vacated completely.

:)
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At about 5 a.m. in the moming, everyone, i.e., all counting staff
as well as all candidates and their representatives were sent ouc
of the counting premises and the doors of the coun[ing hall
where the actual counting of votes was being done and the hall
where the candidates and their representatives were seated were
closed and by the caretaker/security staff of rhe Delhi High
Court. and police personnel were posted outside the doors to
enslue that no one entered the entire coun[ing premises till I
would corne back at 9 a-m.

I carne back to the counting premises exactly at 9
am. and the doors of the counting premises were opened in rny
presence which before that were complerely empty. By that
time, Shri A.S. Chandhiok, Shri Raj Birbal, Shd ICIC Sud and.
Shri H.S. Banga, members of the Supervisory Committee had
also arrived. They exarnined all the doubtful ballot papers and
agreed that they should be rejected. Further, in their presence,
each and every bundle of ballot paperc in reqpect of each of the
146 candidates was rechecked and verified so as to ensure that
no ballot paper had been wrongly placed in the bundle of a
candidate for whom it was not marked as the first preference.
In that process, a few ballot papers were in fact. found
iuadverlently misplaced in some wrong bundles. This mistake
was cofiected and many of the bundles were then test checkecl
by Mr. Banga and Mr Birbal also personally. After complete
satisfaction that no ballot paper had beeu wrongly placed in the
bundles of ballot papen for a candidate for whom that wa.s not.
to be accounted for, the final tally was announced candidate-
wise and also the quota-

Then, the process of exclusion of candidates lowesl
on the poll started around 2 p.m. on 4.10.2003. This process of
exclusion of candidates lowest on the poll continued till about.
8.30 p.m. yery smoothly by which time 30 candidates lowesr on
the poll had been excluded frorn rhe poll. No objecrion of any
kind from any quarter was raised up to that stage of counting.
Thereafter, the 31" exclusion of the candidate No.1l0 Shri Raj
Kumar Bhartiya was taken up. He had L7 ballot papers which
were originally rnarked to hirn as the first preference. All his
17 ballot papers were then taken up for transfer to the
continuing cindidates as per the second preference marked
thereon. In the process of such transfer of the ballot papers of
candidate No. 110 - Shri Raj Kumar Bhartiy4 six ballot papeff
were transfeffed to candidate No. 104 - shfi vdender singlr
Mann. Thereafter, the transfer of votes of the 32nd excluded.
candidate No. 172 was taken up. At rhis stage, solne of the

\J../
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c1lqidales represented. to n:e to check up the transfe*ed voresof shri R"j Kugq Bhartiya particularli' ,rr* six [arrot papersrransfe'ed to shri Mann No. to+), u*'th*y 
"ri*g*o thar rhesecond preference marked thereon had. been'tu-p"ra with inthat the originar markings of second preference il"r* changedto 72,2r,22, etc. by addition of some figures thereto, and thesecond preference had been manipulateirry -".".'e. on thereceipt of such compraint, I examined ail tirr tuiior papers ofshri Raj Kumar Bhartiya transferred to different candidates.on verification of $r: "ii ballot papers rransferred ro candidateNo.104, I observed that prefgrence No.2 on at least 4 of thosesix ballot Lapers wa.s marked vdth a different ink and seemed. tobe in different hand from rhe original **ti"g of orherpreferences on trr.ose bailot papers und th"r also appearedsolne fudging in differe't ink aud differenr hand o,i tt * mark 2to look like 12, z!,22, etc. on demand of the candidates, rshowed those bailot paperc to the persons wrro had raised theobjection and on *reii furfter demincr to give my r*action ofthe aforesaid verificarion, I confirmed *y 6ur**ition ro themthat the preference No.Z on trre said four bailot papersappeared, to my mincl [0 have been defaced within themeaning of rure ?3Q) of the Bar council Eiections Rures. Thisled to gfeal uproal in the counting rrail ano- ma'y of thecandidates desired the counting to be susyrencled.

I sarp reason.in their protest anct fearing thu anycontinuance of the counting pto"L* at that stage might resultin some law and grder ptoril*'o and damag* ,o ,fi" polred balrot
fapers., I though it advisabre ro suspend tlie 

"ooiiirig rorthwirh.Accordingly, I made that annouRcement and informed thecandidates that arl the- bailot papers of all the candidates wourd.be duly sealed in trunks ano ieit in rhe rtorug" ,oo* *t *r" tt *other record of the poil raken on 29m,ia s0?is;il"rber 2003was kept, i-e-' the room speciaily ailocareo uy tr,i High courtfor the prupose. This aruroono,i*nt of suspensi;n ; cou'tingpfocess was made by me a[ abour g.30 p.rn on +-io.zoos. Assufficient number of steel trunrrs wa.s not available at ilra[ time,the representatives of the Bar council were askecr to makeimrnediate purchase of additio'al steel ftunks from the market.with great efforts, the Bar Council represenlatives were able toprovide rne witlr four additional steel iru'ts p*.t,^*Jfrom dremarker wirh the rrcks u. abour 11 p.rn Thereafrer, uirL" bailorpapers of the continuing candidates aury t pt 
- 

in theirreqpective folders were placed inside in three ,rJk, aucr therejected,ballot-papers wire kept separately in trre fourth steeltrunk Aparr from rhe above,'the iacker of rlr* uurlor papers

-(.
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rransferred fiom candidate No.110 - ShIi Raj Kumar Bhartiya
to canclidate No.104 - Stui Mann was also separately sealed in
a clofh. As sorne of the candidates wanted to affix their owtt
seals ott the cloth sealed covel and also on [le sealed trunks
containing rhe ballot papers, I permitted foul of their
representitives to put their own seals. Accordingly' A11 the

af-oresaid four sealld run}s containing the ballot papers aud

the said sealed covel were firrther sealed by the four
representatives, namely, Shri R.P. Vats, slui Arun Kutnar
Renu, Shri Mohd" Pracha and Shri Mahavir Prasad. Thereafter,
these four sealed stell trunks wele moYed from the counting
hall to lhe storage room in the Higlr Coult plemises in Che

presence of the aforesaid four candidates and also many other

landidates who desired to be present there. The door of the

srorage room was lrcked by nre at about 1 a.m. . on 5.10.2003
and fhe saidfour candidates also affixed fheir own seals on that
lock.. T[re complaints leceived by me about the countillg are

umnexed hereto as Annexure A (Collectively)-

During all ttre alrove process, I had kept informed
the mernbers of the Supervisory Cornrnittee and Shri R.K.
Anand and Stui Raj Birbal personally spoke to rne a1d agreed

wifh nre that the iounting shoultl be suspended and all the

record strould be transferred to the stolage room. Nex[
morning, the Supervisory Committee met in the counling hal|
at about 12 noon and I apprised them persolally orally about

the developments on the last night. They desired to see the

ballot puper* in question so as to come to any further decision
in the *utt*t. Howevet, as tlre candidates who lrad affixed their
seals on the lock of the stolage fooln wele not plesent there, it
was decicled that the s[orage foom rnay be opened on 6.10.2003
at 9 a.m and tlre saicl candidates should be informed about. the

opening of the room at the said hour-

Again, on 6.10.2003, the special Committee met at
9 a-m. in the counting lrall where S/Shri R-IC Anand , A.S'
Chandiok and K.K. Sud were pfesenl. The Bar Council
fepresentatives informed (Alnemre. B) that they had duly
intormed the aforetnentioned four candidates who had put their
seals On the lock of the storage room but none of them was
present at that time.

Meanwhile, on the previous night (5.10.2003) at
about 9.20 p.m., foul candidates came t0 my residence and
lrande'rl o1;er a written representation (Annerure A) to n1g

signed by23 candidates. In that lepresentation, they had stated

\j
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that they had lost fairh in me and found me not acting in an
impartial manner and having not ensured free and fair poll and
counting. Alongwith that. representation, they also annexed a
copy of the cornplaint which they had made to the Bar Council
of lndia and also a copy of the complaint they had made ro the
police authorities alleging that the ballot papers had been
forged and tampered with in connivance with ttre police
authorities, the security authorities of the Delhi High Court,
some of the candidates and including the counting staff. In that
representation, it was further mentioned that a petition was
being filed befote the Delhi High Coufi and that further
counting proceedings should be taken up till a direction was
received from the High court or rhe Bar council of India or I
hear anything further from all the candidates in the election
fuay. This represenla[ion was placed by me before the
Supervisory Commitree at rhe meering held today (6.10.2003)
at 9 a.m.

. I deny vehemently each and every allegation which
has been rnade in the representation and the cornplaints to the
Barcouncil or police against rre or against any of the counting
staff or officials involved in the counting process of having
connived aI or conqpired with any of the candidates or with the
police or with the security authoriries of the Delrri High court
so as to tarnper with the ballot papers during the counting
pro(Ess. The counting was done in the most tranqparent
manner in the counting hall in the presence of all the candidates
and their re.presentatives who were keeping a hawkish eye on
[he movement of each and every ballot paper in the counting
hall and tlre whole counting process was being vicleographecl
and showed on the screen in the counting premises as well as in
the lawn. A11 ttre disuibutions and transfers being macre were
being publicly announced . on the microphone which were
being heard not only in the counting premises but even outsicle
the premises and in the entire High Court premises. None of .

counting staff was permitted to take any pen with thern and
rhey were supplied wirh pencils ro do rheir job on rhe counting
tables. It is quite unfortunate that allegations of such serious
nalure have been made against me and my counting staff and
the police and security personnel which are totally baseless and.
frivolous. I am sure that if any defacement of ballot papers was
done, either intentionally with some design or by coercion, that
must have been done at the stage of polling before the ballor
papers were inserted into the ballot boxes by ttre voters
concerned, as many candidates and their supporters were seen
crowding the voting premises and the polling had to be
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suqpended on many occasions to lrave that premises cleared.

Howevet, in view of the lack of confidenc,e and
faith expressed by so many candidates in ffi€, I am not
interested in further contiuuing as the Returning officer for the
aforesaid election and I hereby tender my resignation from the
office of the returning officer and beg to be relieved of the
responsibilities of rhat office forthwith. The key of the storage
room in which the entire records of the poll and counling
process, including all ballot paperc, are placed is also being
hereby handed over to the Committee.

I express my gratitude to the Supervisory
Committee for their effective sulnrvision and their advice and
cooperation at all times in the performance of my duties.

Yours faithfully,

sd/-S.K Mendiratta
Returning Officer

6 October,2OO3."

18. From the above Report, it appears that the complainl of defacernent.

was with regard to six ballot paperc of Shri Raj Kumar Bhartiya transfered to

different candidates. The Returning Officer found that in four of those six ballot

paperc the preference No. 2 was marked with different ink and seerned to be in

different hand from the original markings of other preferences on those ballot

papers and there also appeared sorne fudging in different ink and different hand

on the mark 2 to look like 12, 2L,22. eLc. lt is fufiher clear that on demand of

the candidates, the Returning Officer showed those ballor papers to the persons

who had raised the objection and on their further dernand to give a reaction, the

Returning Officer confirrned that the preference No. 2 on the said four ballot

paperc appeared, to the Returning Officer, to have been defaced within the
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meaning of Rule 23 Q) of the Bar Council Elections Rules. According to the

Returning Officer this led to a greal uproar in the counting hall and many of dre

candid.ares desired the counting to be suspended. Seeing reason in ttreir protest.

and fearing ttrat any colttinuance of the couttting pro€ss at that stage might

result in some law and order problern and damage to the polled ballot papers,

the Returning ffiicer thought it advisable to suspend the counting forthwith.

Ttrereafter, the ballot papers were duly sealed in trunks and kept in the storage

roorn where the other record of the polls taken on29.9.2003 and 30.9.2003 was

kept, i.e. the room specially allocated by the Higlr Court for this pulpose. The

suspension of counting process was allnounced at about 9.30 p.rn on 4.10.2003.

Steel trunks were procured at about 11 p.m. All ttre ballot papers of the

continuing czurdidates duly kept in their respective folders were placed inside in

three trunks and the rejected ballot papers were kept separately in tlre fourth

steel trunk. Apart from the above, the packet of the ballot papers transferred

frorn candidate No. 110 - Shd Raj Kurnar Bhartiya to candidare No. 104 - Shri

Mann was also separately sealed in a cloth. As sorne of the candidates wanted

to affix their own seals on the cloth sealed cover and also on the sealed [runks

containing the ballot papers! the Returning Officer permitted four of their

representatives to put their o,wn seals. It appears ttrat counting remained

suspended. throughout 5.10.2003 and, at about 9.20 p.rn on 5.10.2003, four

caudidates went to the residenoe of Renrrning Officer and handed over a

representation signed by 23 candidates. They had stated that they had lost faith

in him and found lrim not acting in an impartial tnanner and having not ensured

ctv652il2003 Page no.27 of79



lr

+ {7

a free and fair pol] and counting. The Returning Officer has clearly and

vehemently ctenied eaclr and every allegarion whictr has been made in the

representation and complaint to the Bar Counsil or the police against him' It is

his contention that the counting was done in a most transparent manner in the

ccilnting hall in the presence of all the candidates and their rep1esentatives and

fhe whole counting plocess was being videographed and shown on the screen in

fhe counting premises as well as in the lawn. ln the opinion of the Renrrning

Officer the defacement of the ballot papers was nol done during counting as

none of the counting staff was pelmitted to take any pen with them and they

were supptieO wift pencils to do their job on the counting tables' ln the

Returning Officer's opinion, if any clefacement of the ballot paperc was done'

eifher intentionally udth some design or by coefcion,.ilrat must have been done

at the stage of polling before the ballot papers were inserted into the ballot.

boxes by tlre voters concetned. In any even[, the Relurning ffiicer expressing

"anguish at the loss of faith and confidence in him ttrought it fit to resign as a

Retunilg Officer. It, therefore, becomes clear that there was no disputes

whatsoever with regarcl to the couuting of votes till ttre first round was over and

the fallies of the first rouncl'wefe announced. lt is only when the second round

of counting was in progress that defacementin four ballot papels was noticed'

The Returning Officer was prima facie of the view that there was defacement in

rhe four ballor papers. However, this issue could clearly be dealt with under the

provisions of the Act and Rules for conducting Bar Council Elections- lt did

not lnean tha1 the entire electoral process had to be brought to a grinding halt or

[/
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enable candidates and others to dernand a re-poll. There are provisions which

qpecifically take care of such situation and if any percon is aggrieved it is

always open to him to challenge the election after the results are declared. The

defacement of four ballot paperc is not such a ground on which the entire

elecrion can be a nullity. This will become clear frorn the provisions of relevant

Rules which are discussed hereinbelow.

19. It would be pertinent at this stage to refer to relevant statutory

provisions and mles. Secrion 3 (1X0 of the Advocates Act, 1961 mandates that

there shall be a Bar Council for the Union Territory of Delhi to be known as the

Bar Council of Delhi. Sub Section (2) of Section 3 prescribes the constitution

of the State Bar Council. ln the first instance, [he Additional Solicitor General

of India shall be an ex-officio member and lhe other members are to be elecred

in accordance with the system of proportional representatiott by rreans of the

single transferable vote from arnongst advocates on the electoral ro11 of the

State Bar Council. The exact number of members would depend on the size of

the electorate. lf there were more than 10,000 voters in the elrctoral roll, the

number of elected members would be25. If there were more than 5000 but noL

exceeding 10,000 advocates on the electoral roll then the strength would be of

20 nrembers dnd in cases where the elector*e did not exceed 5000, it would be

15 nrembers. In the case of Delhi, the electorate exceeded 10,000 and,

therefore, 25 members were to be elected.
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Sub-Section (4) of Section 3 of the Advocates Acq 1961 makes it

clear that an advocate shall be disqualified from voting unless he possesses.

such qualification or satisfies such conditions as may be prescribed in this

behalf by the Bar Council of India. It has further provided rhaq subject to any

such rules that may be made, an electoral roll shall be prepared and revised

from tinre to time by each State Bar Council. Section 5 indicates that every Bar

Council shall be a body corporate having perpetual succession and a common

seal. Section 6 of the Advocates Act, 1961 lisrs the functions of a Srate Bar

Council. Ttrese functions, inter alia, include:-

(a) to admit persons as advocates on its roll;
(b) to prepare and maintain such roll;
(g) to provide for the eleclion of its memtrers.

Section 7 prescribes the functions of the Bar Council of lndia which iucludes

the exercising of general supervision and control over State Bar Councils. The

term of office of members of the State Bar Council is stipulated in Section 8

and such term is to be of five years. The Proviso to Srction 8 indicates tha[

where a State B.ar Counsil fails to provide for the election of its members

before the expiry of the said term, the Bar Council of lndia may, by order, for

reasons to be recorded in writing, extend the said term for a period not

exceeding six rnont"hs. ln terms of Section 8-A the Bar Council of lndia is

empowered to constitute a Special. Committee in the absence of an election

before the expiry of the term or extended term as the case rnay be. Ttre Special

Cornmittee is to comprise of the ex-officio member refered co in Section3Q)

of the Act to be the Chairman. In the case of Delhi, the ex-officio member is

L-'

I
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the Additional Solicitor General of India and he has to acr as the Chairman of

the Special Committee if so appointed by the Bar Council of India. Two other

members of the Special Corunitree are to be nominated. by the Bar Council of

India from amongst advocates on the Electoral Roll of the State Bar Council.

The Special Committee so appointed is empowered, under Section 8-A of the

said Advocates Act, "to discharge the functions of the State Bar Council unril

the Bar Council is constituted under this Act." Sub-Section (2) of Section g-A

categorically provides that on the constitution of the Special Committee and

until the State Bar Council is constituted all properties and assets vesting in the

State Bar Councils shall vest in the special committee; all rights, liabilities and

obligations of the State Bar Council, whether arising out of any conuac1 or

otherwise, shall be the rights, liabitities and obligations of the special

committee: and all proceedings pending before the Srate Bar Council in respecr

of any disciplinary matter or otheru/ise shall stand transferrecl to the special

committee. In other wotds, the Special Committee $eps into the shoes of rhe

State Bar Council till the same is constituted afrer an election. This ensures that.

if the term of the State Bar Council expires there is no hiatus created in the

work and functions till the new Bar Council is constituted". By virrue of Sub-

Section (3) of Section 8-A of ttre said Act, the Special Commirtee shall, in

accordance with such directions as the Bar Council of lntlia may give to it in
ttris behalf, hold elections to the State Bar Council within a periocl of six

months from the date of its constitution under sub-seccion (l), and. where, frrr

any reasolts the qpecial committee is not in a posirion to cond.uct election within

cw652il2003
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the said period of six months, rhe Bar Council of lndia may, for reasons to be

recorded by it in writing, extend the said period.

Section 14 of the Advocates Act, 1961 provides that no election of

a member to a Bar Council shall be called in question on the ground merely that

due notice thereof has not been given to any percon entitled to vote thereat, if

notice of the date has not less than thirty days before that date, been published.

in the Official Gazette. Section 15 enables the Bar Council to rnake Rules

which may, inter alia provide for :

"(a) the election of Mernbers of the Bar Council by secret balloc
including the conditions subject to which percons cau exercise the
right to vote by postal ballot, the preparation and revision of
electoral rolls and the mirnner in which the results of election shall
be published;"

"(d) the manner in which and the authority by which doubts and
disputes as to [he validity of an election to the Bar Council or to the
office of the Chairman or vice-Chairman shall be finally decided."

Secrion 17 stipulaes that every State Bar Council shall prepare and maintain a

ro11 of advocates. By virtue of Section 19 of the Advocates AcL 1961 the

authenticated copy of such ro11 of advocates shall be sent to rhe Bar Council of

India- Section 24 prescribes the conditions which have to be fulfilled before a

person is qualified to be admitted as alt ardvocate on a State Roll. Sectiott,26-4

empowers the State Bar Council [o remove from $re state roll the narne of any

advocate who is dead or fiom whom a requesl has been received to that effect.

Section 48-B provides thal for the proper and efficient discharge of rhe

functions of a State Bar Council or any cornmittee thereof, the Bar Council of

Page no.32 of79
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India may, in the exercise of its powers of general supervision and control, give

such directions to the State Bar Council or any committee thereof as may

appear to it to be necessary, and the State Bar Council or the committee shall

comply with such clirecrions. Sub-Section (2) provides thal where a Smre Bar

Council is unable to perform its functions for any reason whatsoever, the Bar

Council of India may, without prejudice to rhe generality of the foregoing

power, give such directions to the ex officio member [hereof as may appear to it

to be necessary and such directions shall have effect, notwithstanding anyttiing

contained. in the rules made by the State Bar Council. Section 49 provides for

a general po\iler for the Bar Council of lndia to make Rules which may include

ttre conditions subject to which an advocate may entitle to vote al an election to

the State Bar Council including the qualification or disqualificalion of the of

voters, and the manner in which au electoral ro11 of voters rnay be prepared and

revised by a Smre Bar Council.

22. I now examine the relevant Rules framed by the Bar Council of

lndia- Part III of Bar Council of lndia Rules Qrereinafter refered to as'the

BCI Rules') pertains to 'bertain matters relating to State Council." Chapter I

thereof deals with "electoral roll, disqualification of membership and vacation

of office." Rule 1 under this Chapter prescribes that eyery advocate whose

name is on the electoral roll of the State Council shall.be entitled to vote at an

election. Rule 2 provides thu the name of an advrcale appearing in the state

roll shall not be on the electoral rol1, if on information received or obtained by

-#

ILJ

cw652il2003 Page no- 33 of79



T 51

the State Bar Council concerned on the basis of which ir is satisfied thatl-

"(a) his natne has at. any time been removed:

(b) he has been suqpended frorn prac[ice, provided thal. his

disqualification shall operate only for a period of five years from
the date of the explry of the period of suspension;

(c) he is an undischarged insolvent;

(cl) he has been found guilty of an election offence in regard to an

eleclion to lhe State Council by an election tribunal' provided

ff- however, tlrat such disqualification shall not opefate beyond the

election next following after such finding has been made;

(e) he is convic[ed by a competent coult for an offence involving
moral turpitude, provicled that ttris disqualification shall cease to
have effect. after a period of two years has elapsed since his release;

(0 he is in fuIl-time service or is in such part-time business oI other

vocation not permitted in the case of practising advocates by the

rules either of the State Council concerned or the Coulcih

(g) he has intirnated voluntary suspension of plactice and lras not
given intimation of resumprion of practice;

\Jr

-l

(h) if he has nor paid the subscription under Rule 40 chapter-Il,
Part VI of the Rules and obtained receipt from the State Bar
Council;

'(i) he has incured any disqualification menrioned in tfue Act or [tre
rules made thereunder.

E4planation:

lf an advocate who has incured auy disqualification as refered
to in rule 2 and does not furnish details aboul iC as required in the

notice uncler rule 4 of these rules within the tinre specified shall be
d.eemed lo have cornmitted an acL of other misconduct as referred to
in Section 35( 1) of the Act."

Rule 3 provid.es that subject to the provisiotts of rule 2, tlte name of every

* Sub-clause (hXi) of Rule2 carne into force E!. August 1997 vide Resolution No. lCV97
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aclvocate entered in the State Roll strall be entered in the electoral ro11 of the

State Council. Rule 4 is pertinent and, thetefore, it set out in its entirety:-

.q. (1) ln preparing the electoral ro11, unless tlre State Bar Council
concerneclls atreaAy maintaining a list of advocates who are entitled
to be votefs in terms of Rule 2 of these Rules, at least 150 days

before the date of election, shall publish notice issued by the

Secretary of the State Bar Council concerned in prescribed form in
ttre official guetLe and in two oI mofe local newspapers, one

English and the other in a local language' as rnay be decided by the

State Bar Council, asking each of the advocates on fhe ro11 of the

concetned State Bar Council to inlimate the State Bar Council
within the time to be specified in the said notice or within such

exlended time as maybe given/allowedby the State Bar Council for
teasons to be 1ecofded, aS to whether he has incurred any

disqualification inentioned in Rule 2 of the.se rules and quote rule 2
of these rules in the said notice-

(2) A preliminary elec[oral ro11 containing the names o! ax
advocates whose names are required to be included under these

rules shall be put up on the notice board of the State Council withitt
120 clear clays before the expiry of ttre term of the nrembers of the
said State Coulcil necessitating the election (and relevant portion
thereof shall be sent. to such Bar Associations as the Secretary
considers fit).

Provided that the Bar Councils whose term of office already
expired c,r shall expire within t}O days frorn the date of
commencement of tlrese rules shall, as far as possible, publish the
electoral ro11 forthwith and fix the elections for a date after not less
thzur 120 clear days from the date of publication of the electoral
ro11s.

(3). Before final publication of the electoral Roll, a State Bar
Council may, if satisfied, on an application made by any particular
advocate gMng sufficient reasons, allow his name to be included in
lhe electoral ro11 in question, and on such inclusion the advocate
concerned shall be enlitled to take part. ilt lhe election-"

The forrn of notice prescribed under Rule 4 is as under:

" Fotm of notlce under rule zl

It is lrereby notified that for the purpose of preparing

-t'
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I hereby declare and affirm
statemenls are true lo rny knowledge and
anything thereto.

Date
Signatdre in firll."

ZZ. Parr IX of the BCI Rules pertains to "general principles to be

followed by State Bar Councils and Bar Council of India, rules for Supervision

ancl Control by the Bar Council of India." The Rules contained in this Part

final elecforal roll in accordance with rules 2 and 3 of chapter l,
Part III of the rules framed by the Bar Council'of lndia under
Secrions 3(4), 108, 15(2Xa), +g (1Xa) and (ab) of the Advocares
Act, 1961, for the next election of members to this Council, the
particulars as to any of the disqualifications as referred to in clauses

ia) to (0 of rale 2 shall be furnished by an advocati who has

incured them to the State Council within the time qpecified in the
notice issued uuder rule 4 (Herein below to reproduce Rule 2 with
E4planation).

DATBD THE

Number on the State Roll:

SECRETARY

I

'-z/ - 1. Narre of the aclvocale as on the ro11:

(in block letters)

2. (a) Address of the advocates
(as on the State ro11)

(b) Present address

3.(a) Have you incurred any of the disqualificatiotts
mentioned in rule 2 of Ctrapter l, Par[ III of the rules of
the Bar Council of lndia?

4. Are you a member of any Bar Assrciation?

5. Wlrere do you intend lo cast your vote?
(If you are not a voter entitled to vote try postal ballot)

that the foregoing
I have not. concealed

1
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have been framed under Section 49 (lXa), (i) and (i) of the Advocates Acq

1961. Rules 1to 5 under this Part IX pertain to'election. Rule 5 clearly

stipulates that "all election disputes shall be decided by tribunals constituted by

the State Councils."

24. Now, I move on to the Bar Council of Delhi Rules. The Bar

Council of Delhi Rules (hereinafter refered to as "lhe BCD Rules") were

originally frarned in 1963 aud have been amended frorn time to litne. Rule B

(viiil of Chaprer I defines the word "Tribunal" to rnean the Tribunal appointed

under the rules ro decicle election disputes. Chapter II of the BCD Rules relates

to "Eleclion to the Bar Council" and comprises of Rules made under Section 15

(2) (a) and (d) of the Advrcates Acq 1961. Rule 3 (i) of this Chapter defines

"Blectoral Roll" to mean and include the roll containing the narnes of the

Advocates prepared in accordance with the rules of the Bar Council of lndia in

Part lII, Chapter I. These are the Rules which have boen refered to above.

Rule 3 (p) defines "Returning Officer" to mean the person appointed by the

Bar Council as such to conduct an election. Rule 23 of Chapter II of the BCD

Rules prescribes the method of voting. Sub Rule (1) thereof provides that a

voter in giving his vote shall place on his voting paper the figure t f in the space

opposite the name of the candidate whom he chooses for his first preference

and may in addition place on his voting paper the figure '2' or the figures t2'

and t3' and '4' and so on, in the space opposite the names of .the other

candidates in the order of his preference. Sub-Rule (2) and (3), which are a

vital importance in the context of the present writ petitions, read as under:-

)
'--.1

o,
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*Q) Avoting paper shall not be signed by a voter, and in the event
of any erasures, obliterations or alterations in the voting paper or of
the voting paper purporting to have been signed by the voter, the
voting palrer strall be deemed to have been defaced and no votes
pur?orting to lrave been given thereby shall be taken into account
for the purposes of the election.

(3) The decision of the Additional Solicitor General whether a

vo[ing paper has or has not been defaced shall be final."

Rule 24 sets out the situations under which a voting paper is to be held to be

invalid and reads as under:-

'24. Votiug Papers when invalid: A voting paper shall be
invalid on which;

r'l
r.l

L\

(a)
(b)

(c)

(d)

(e)

(0

fte figure'f is ttot market or
the figure 'f is set o,pposite the name of more lhan one
candidate or is so placed as to rerider it doubtful to
which candidate it is intended to apply or
the figure'1' and some other figures are set opposite the
name of the sarne candid.ate; or
Llrere is any mark in writing by which the voter can be
identified:
the preference ar€ indicated in wrrrds as'ONE tTWp'

etc.
the rnarking on the voting paper is no[ in the
international form of Indian numerals."

l\
'a Rule 33 deals wi0r the determination of result and publication thereof. On the

publication of the list in the official gaette in the manner prescribed in the said

Rule, tlre persons whose names appear in the list shall be deemed to have

declared as elected and the members of the Bar Council shall be deemed to

have been elected on the date of publication of their names in the official

gazette. Ru.le 34 deals with the diqputes as to the validity of eleccions. Sub-

Rule (1) provides that any voler may conlest the validity of the election of a
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candidate declared to have been elected to the Bar Council by a petition signed

by him and supported by an affidavit and delivered to the Secretary personally

or sent by registered post so zrs to reach him witltin 15 days frorn the date of

publicatirrns of the results of the election. Sub-Rule (4) provides that all

disputes arising under the above sub-rules shall be decided by a tribunal to be

known as an Election Tribunal comprising 3 advocates whose names are on the

State Roll and who are of not less than 10 years' standing. Sub-Rule (6)

stipulates that the Election Tribunal shall have the powers to dismiss a petition;

to order recount; to declare any candidate to have been duly elected on a

recounq to se[ aside the el*tion of the candidate who either by himself or

through any other person acting with his consent is guilty of corrupt prac[ices.

Sub-Rule (8) of Rule 34 provides that no petition shall lie on the ground that

any nomination paper was wrongly rejected or the narne of any voter was

wrongly included in or omitted from the electoral roll or any error or

irregularity which is not of a substantial character. By virtue of Sub-Rule (9) of

Rule 34, the voting paperc and other records relating to the elections shall not

be desuoyed until the expiry of the tinre fixed for filing of any petition under

clause 1 of this Rule and Sub-Rule (10) provides that where a petition or

petitions lrave been filed under sub-rule (1) no such voting papeffi or records

shall be destroyed till all the election petitions are finally diqposed of. Sub-

Rule (3t provides that except as otherwise provicled in these rules the

Secretary shall be incharge of the conduct of the election and it explained.

further that the Secretary shall mean a person appointed as Secretary under

I

"*)-
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Section 7 of the Acq or any other percon appointed by the Bar Council to

perform the duties of the Secretary under these rules. Rules 86 and 87

appearing in Chapter VII of the Bar Council of Delhi Rules provide that the

Council shall consdnrte a Tribunal of three menibers elected from amongst

advocates on its rolls who are not its members to decide disputes arising from

or in regard to any election or elections and the Tribunal after lrearing the

evidence of the parties concerned and holding such other enquiry as it tleems

fit, shall decide the dispute and its decision shalt be final.

25. From a survey of all the statutory Provisions and Rules, ir is quite

clear thal if there is any dispute with regard to defacement of voting papers the

same is ro be resolved by the Additional Solicitor General in terms of Rule 23

(3) of the BCD Rules. Where the validity of an election is diqputed the same is

to be questioned by way of a petition under Rule 34 of the BCD Rules and that

has to be decided by the Tribunal whose decision is to be final. Therefore,

insofar as the queslion of defacement of the voting papers is concerned, the

same can be resolved by reference to the provisions of the Rules and the Act. ft

does not call for a siluation for sloppage or annuhnent of the electoral process.

Whatever the disputes, they car be resolved within the framework of the

applicable Rtrles and the Act. There is a clear remedy available to any person

aggrieved by the alleged defacement of voting paperc. Therefore, it does appear

that the counting process must continued and. the electoral process rnust be

taken to its logical conclusion.
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26. Mr Sanjay Jain, arguing in favour of the resumption of the

counting, submitted that the electoral process once set in motion should not be

interfered and that the entire process ending in the declaration of the result

musl be allowed to be run through. lf there is any grievance with a particular

election the same can be made the subject matter of an election petition in

terms of the Rules and the Ac[ to be decidecl by the Tribunal set up under the

Rules and in case there is any rnatter which is nol provided for by the Act or the

Rules, an aggrieved party can alwaSns approach the High Court invoking the

jurisdiction under futicle 226 of the Constitution. However, the appropriare

stage for filing an election petition under the Rules and Act or a writ petition

under Article 226 is only after the election has concluded, the terminal point

being the declaration of the result. In support of this contention Mr Sanjay Jain

referred to several decisions of the Supreme Court and other High Courts. The

firsr of the decisions refered to by Mr Jain was that of the Suprenre Court in

N,P, Ponnuswami v, The Returning O,ffieer, Nanmkkal Constificenc!,

Namaklul, Salem Dist, And Other$: AIR (39) 1952 SC fr. In this decision a

Constitution Bench of the Supreme Court was, inter alia, considering the scope

and meaning of the word "election" as used in Article 329 (b) of the

Constitution of India- futicle 329 (b) stipulates that, notwithstanding anything

in ttre Consitution, no election ro either House of Parliament or to the House on

either House of the l"egislature of tlre State shall be cal]ed in question except by

att election petition presented" to such authority and in such manner as may be

provided for by or under any law made by the appropriate legislature. In the

-J.
l
)

-l
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case of Ponnuswami (supra) the appellan['s nornination paper for election to

the Madras Legislative Assembly from rhe Namakkal Constituency in Salem

district had been rejected at the time of scrutiny by the Returning Officer. The

appellant moved the High Court under Article 226 of the Constitution praylng

for a writ of certiorari to quash the order of the Returning Officer rejecting his

nomination paper and to direct the Returning Officer to include his name in the

list of valid nominations to be published. The High Court dismissed the

appellant's application on the ground that it had no jurisdiction to interfere with

tlre order of the Returning Officer by reason of the provisions of Article 329 b)

of the Constitution. The appellant's case was that the High Court had the power

to interfere ulder futicle 226 and that in the facts situation Article 329(b) was

not applicable. Inasmuch as, in view of the appellant, questioning something

whiclt had happened before a canclidate was declared elected was not the same

thing as questioniug as election. In this conlext. the word "elec[ion" as used in

Arricle 329 b) of the Constitution came up for consideruion. In paragraph 7 of

tlre said decision Ponnuswami (supra) the Suprerne Court. observed that the

word "elec[ion" had acquired both awide and a narrow meaning. In the naJrow

sense, it is used lo mean the final selection of a candidate which may embrace

the result of the poll when there is polling or a particular candidate being

returned unoppqsed when there is no poll. In the wide sense, the word is used

to connote the entire process culminating in a candidate being declared elected.

After considering arguments on the scope of the word "eleclion", the Supreme

Court observed as under:

'l
*T
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" 9. The question now arises whether the law of elections in this
country contemplates that there should be two attacks ott the
matters connected with eleccion proceedings, one while rhey are
going on by invoking the extraordinary jurisdiction of the High
Court under fut. 226 of the Constitution (the ordinary jurisdiction
of the Courts having been expressly excluded), and another after
they have been completed by means of an election petition. ln my
opinion, to affirm such a posicion would be contrary to the scheme
of Part XV of the Constitution and the Representation of the
People Acq which as I shall point out later, seems to be that any
matter which has rhe effect of vitiating an election should be
brought up only at the appropriaLe slage in atr appropriate manller
before a special tribunal and should not. be brought up at an
intermediate stage before any Coutt."

The Court finally surnrned up its conclusions as under:

" 16. The conclusiorts which lhave arrived at may be summed up

briefly as follows:

(1). Having regard to the imporlant functions which the
legislatures have !o perform in democratic countries, it has
always been recognized to be a matter of first importance ttrat
elections should be concluded as early as possible according to
time-schedule and all controversial matters and all dispu[es
arising oul of elections should be posrponed till after the
elections are over, so that the election proceedings may not be
unduly retarded or protracted.

(2) ln conformity with this principle, the scheme of the election
law in this country as well as in England is that no significance
should be attached to "anything which does not affect the
eleclion;"and if any iregularities are committed while it is in
progress and they belong to the category or class which, under
the law by which elections are govemed, would have the effect
of vitiating the "election" and enable the person affected to call it
in question, they should be brought up before a special tribunal
by mems of an election petition and not be rnade the subject of a
dispute before any Court. while the election is in progress."

27. Mr Jain nexl refered to a Division Bench decision of the Patna

High Court in the case of Pasupati Noth Singhv. N.R. Singh and othen: NR

-I
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19ffi Patna 49 which, applyrng the decision of Suprerne Courr in

Ponnuswami (supra), held that until the process of electiott is concluded the

High Courr cannot exercise jurisdiction either under Article 226 or 221 of the

Constitution. NexL the Division Bench decision of the Raiasrhan High Court in

the case of

197g Rnjasthan_L3? was referred to. This decision reiterated the position that

by virfue of Arricle 329 therc was a blzurket prohibition for interfering during

the prorcss of election as an election can only be challenged in the manner and

before the authorities provided by law by an election petition, after the result

was announced- In the case of Ihe Election Comnrtssion af India v, Shivaii

and othen: AIRI988 SC 6f , the Supreme Court following its earlier decision

in Ponnuswanti's case (supra) came to the conclusion that the validity of an

electoral process can be challenged only after the electioll w,ls over. The

Supreme Court held that:

"Hence even if [trere was any ground relaring to the non-
compliauce with the provisions of the Act and the Constilutiott on
which the validity of any election plocess could be questioned, the
pelson interested in questioning the elections has to wait till the
election is over and institute a petition in accordance wittr S.81 of
the Ac[ calling in question the election of the successful candidate
within forty-five clays from the date of election of the returned
candidate but not earlier than the date of election."

Mr Jain also referred to the decision of the Supreme Court in Km- Shradha

Devi v. Krishna Chanfua Pant and Others; AIft 1982 SC 1569, This decision

was referued to for the purposes of showing under what condition a ballot paper

is to be rejected in a system of voting in arcordance with the proprxtional

-t
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representation by means of single transferable vote. fni, O"*ision is an

authority on the proposition that where the first preference is not indicated in

the voting paper in such a system of voting, then the voting paper has to be

rejected- On the other hand, if the first preference is clear and unequivt:cal then

the voting paper cannot be rejected notwithstanding that there is some error in a

subsequent. preference. In such a situation, the ballot paper would not be

invalid but would be partially valid and the Supreme Court in the said case

observed that. "this is not a startling proposition bul is the logical outcome of

the system of voting."

28. ln S. Raghbir Singh Gill v. S. Gurchoan Singh Tohm snd

others: AIR 1980 SC 1362, the Supreme Court in paragraph'49 therer:f held as

under:-

" What was said before this Court was and we would acce,pt it as a
limited concession that. the four ballot papers show over-writings
and difference in ink or different instruments used, it would
unquestionably establish that what these four ballot papers
purported trr be at the time of counting were not the ballot papers in
their origiual condition when the four voters exercised their
franchise. ln such a situation it was the bounden duty of the
returning officer at the counting as per the second proviso to sub-
rule (2) of Rule 56 to ascertain the intention of the voter by finding
out for wlrom the vote wa-s cast and add the vote for the candida[e
for whom it was rneanl to be. Proviso to sub-rule (2) shows that the
ballot paper shall not be rejected merely on the ground that the
mark indicating the vote is indistinct or made rnore [han ontre, if the
intention that the vote shall be for a particular candidate clearly
appea$ from the way the paper is marked- Shorn of tarnpering, the
intention of each voter was clearly indicated and if the gloss of
tampering was removed the returning officer would have no
difficulty in ascerlaining the intention of the voters md after so
ascertaining the intention count the vote accordingly. lt is nol open
to him to take iu easy escape toute as wurs contended in this case
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that once hrnperi'g is shown, the bailot paper shourd be rejected as. invalid."

From ille atrove it is clear that this was a case where four ballot papers had
overwriting and difference in ink and different instrurnents were used.. A
situation rernarkably similar to dre alleged defaced four voting papers in the
present election' In ttre ca-se before the supre*re court, the court carne to fte
conclusiott that the tampering wittr the ballot paper could easily lre ascertainecl
and when dre extent of tampering was removed the Reftrning officer could
have no difficulty in ascertaining the intention of the voters and accordingly the
Returning officer ought to have counted the vote accordingry after so
ascertaining the intention. The Court obserrrecl drat it was not open to
Returning officer to rake'an easy escape route as was contend.ed in this case
that once tampering is shown' the trallot paper should be rejected as invalid. It
is only the court, in ar election petition, which would have to undertake this
exercise' This decision has been cited by Mr Jai' to shr:w trrat even wlrcre
there was tampering witrr the bailot papers fte Returning officer was
ersowered to determine and ascertai' the intention of the voters. In the
present case' the question of clefacernent in a'y case is left to the decision of dre
Addirionar solicitor Generar in rerms of Rure 23 (3) of crrapter II of the Bar
council of Deltri Rules as indicated above. There is a clear provision for such
an eventuarity ancl therefore, it is not open to any person aggrieved to contencr
that once {rere is defacement antl drat too of onry four voting paperc lhe endre
election ought to be annulled. or countermanded. . :

:t
-?t.
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29. Mr Jain heavily relied upon the decision of the Supreme Court in

the case of Shri Sant Ssd#tru fanardnn Swami (Moingiri Maluvail Sahakari

Dugdha Utpadak Sansths and Another v, State of Mahamshtra and Others:

(200I) B SCC 509, wherein the Suprerne Court categorically held as under:-

"12. In view of our finding that preparation of the electoral ro11

being an intermediate stage in the process of election of the
Managing Committee of a specified society and the election process
having been set in motion, it is well settled that the High Court
should not stay the continuation of the election process even though
there may be some alleged illegality or breach of rules while
preparing the elecloral ro11. It is not disputed that the election in
question has already been held and the result thereof has been
stayed by an order of this Courq aud once the resulr of the election
is declared, it would be open to the appellants to challenge the
elec[ion of the returned candidate, if aggrieved, by meatrs of an
election perition befcrre the Eleclion Tribunal.

13. ln that view of the matter, we are in agreement with the vierv
taken by the High Court that the appellants having an alternative
remedy, the writ petition deserved dismissal.

14. For the aforesaid reasons, we do not find any meri[ in the
appeal. The appeal is, accordingly, dismissed. There shall be no
order as [o costs."

In this decision the Supreme Court also considered the case of Bar Council af

Delhi & another v. fitrjeet Singh and others: (1980) 4 SCC 211 (a decision

heavily relied upon by the petitioners in the writ petitions which challenged the

electoral ro11 and the polling held on the basis thereof) and held the same to be

inapplicable to the facts and circumstances of the case inasmuch as that was a

case where the validity of the Act and the Rules was in challenge and the

Tribunal being a crealure of the Act and the Rules, it was no[ open for it to

clecide the same. ln the case of Sant Sadgunt (supra), there was no challenge

t

u

cw652tr2403 Pctge no.47 of79



tI

t

J

to the validity of the Act or Rules and, therefore, the desision of the Supreme

Court in the case of Bar Council of India and Others v, Surjeet Singh (supra)

was helcl not applicable. In the present writ petition, the position is similar,

inasmuch as ttrere is no challenge to the validity of the Act or the Rules made

thereunder and, therefore, as will be discussed in detail below the decision in

the case of Bor Council of India v, Surjeet Sittgh (supra) will have no

applicability to the present writ petitions also. In ,9arJ Sadgtnt (srpral it is

importau! to note, the Supreme Court was no[ considering the provisions of the

Representation of People Act, 1951 in the context of futicle 329 (b) of the

Constitutiou but was concerned with the general principles applicable to

elections and preparation of electoral rolls. .Sant Sadguru (supra) was not a

judgment under Arricle 329 (b) of the Constitution but one rendered in terms of

the provisions contained under the Maharashtra Cooperative Societies Act,

1960. The facts of the case before [he Supreme Court were that the term of the

elected Managing Cornrnittee of the Society was due to expire in 1999. The

Collector took steps for preparation of rhe electoral ro11 of the Society. A

progrurnme to lhat effect was announced. On 4.6.1999 the provisional

electoral ro11 was published- Publicatiorrs were notified till 14.6.1999 aud ttre

elecroral ro11 was to ir* finalised and published on 23.Iggg. However, orr

account. of the rainy season the State Government passed an order under the Act

staying the elections in the Cooperative Society. lt was indicated in the order

that where nomination papers had not been filed the elections would stand

postponed till 30.9.1999. Il appears tlrat some re,presentations were rnade to the
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State Governrnent to exempt the Sociery from the order dated_8.6.I999

pursuant to which the Governrnent of Maharashtra issued a _Notification dated

30.6.1999 making out a special case in favour of the Society_and deleted its

narne frorn the notification daied 8.6.1999. As a result of whiclr,_the election of

the Society, which had earlier been postponed, was now required to take place.

As a consequellce, the final electoral ro11 of the rnembers of ilre society was

published on 2.7.1999 and on 21.10. 1999 ttre election schedule was drawn up.

At this stage, the petitioners therein filed a petition under Article 226 of rhe

Constitution before the High Court against the impugned order dated

21.10.1999. The writ petition was dismissed by the High Court and an appeal

was filed before the 'Suprerne Court by nreans of a Special lrave Petition. lt

was contencled on behalf of the appellants chat the electoral roll being the

substraturn of the eleclion for constituting the Managing Committee and the

same having not lrcen prepared and finalised in accordance with the mandatory

Rules, no election can be lreld on such electoral roll and the salne is liable to be

set aside. The counsel appearing for the reqpondents however raised zur

objection regarding the maintainability of the writ petition on the ground thar

since the election process had already cornillenced and inasmuctt as election

had already taken place, the appellants had an alternative rernedy to file an

election petition under Section I44T of the Act before the Tritrunal. It was

fuvther urged that the Higlr Court had rightly declined to entertain the writ

petition under Article 226 of the Constitution and, therefore, [he Court was not

required to go into the merits of the appeal. It was further reiterated by the

/

)

/

cw652il2003 Ptqe no.49 of79



l' 1(

appellants before the Supreme Court thu the preparation of the voters list, not

being part of the election process, the Election Tribunal was not compe[ent to

go into the validity or otherwise of an electoral roll in an election petition.

Therefore, the only remedy available to the appellants was to file a writ petition

under Article 226 of the Constitution. On the basis of the arguments raised by

counsel for the parties the questions tha[ canr up for consideration before the

Supreme Court in the case of Sant Sadgtru (supra) were (1) wherher [he

preparation of ttre electoral ro11 for electing members to the Managing

Committee of a specified society under the provisions of the Act and the Rules

framed thereunder is an intermediate stage in the process of election? and (2) it
the answer to lhe first quesrion is in the affirmative, whelher the High Court.

shoulcl interfere with the preparalion of an electoral ro11 in a petition under

Article 226 of. the Constitution or decline to interfere in rhe matter leaving the

parties to get the matter adjudicatect by the Tribunal by filing an election

petition afrer declaration of result of the election? After consiclering all rtre

arguments and counter arguments and several decisions, the Supreme Court

carne to the conclusion thu the Section I44-X of the Maharashua Cooperative

Socieries Act, 1960 itself contemplated that various stages of election shall also

ittclude preparation of the list of voters. The Supreme Court observed that

once the statute provides that the preparation of the voters' list shalt be part of

the eiectioll process, there is no reaSon to hold that the preparation of rhe

electoral roll is not an interrnediate srage in the process of the elections of a

specified society. The Rules frarned for election of qpecified srcieties is a

I
,t-.r
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complete code in itself providing for the entire process of election begimring

from the stage of preparation of the provisional voters' list, decision on rhe

objections by the Collector, finalisation of electoral rolls, holding of elecrion

and declaration of result of the election. The Court. observed that the

preparation of voters' list must be held to be part of the election prrrcess for

consti[ulittg the Mauaging Cornmittee of a specified society. lt is in this

context that the decision of the Supreme Court in Sand Sadgune (supra) would

apply squarely to the facts and circumstances of the present writ petitions.

30. Mr Sanjay Jain further referred to the decision of the Supreme

Court in the caw of BsbuVerghese and others v, B&r Council of Remlasild

others : NR 1999 SC 1281, [o demonsuate that where there was a question

with regard to extension of term of the State Bar Council, it was always

amenable ro judicial review by way of a writ petition under Arricle 226 of Lhe

Constiturion but, after the elections had been held. In Babu Verghese (supra)

the Supreme Courl held thar tlre term of the Bar Council of Kerata hacl expired

ort27.1.I9W and they had ceased to be members with effect from that date, and

thar fteir terrn could not be legally revived with retroqpective effect. as was

sought to be done on 8.2.I9W when it adopted the resolution for extension of

the lerm by six months. Tlre Court held that the Kerala Bar Council had ceased

to have any jurisdictiott and could not hold fresh elections which would. be held

only by the Special Committee appointed by ttre BCI. Accorclingly, rhe

Supretne Court allowed the writ petition and directed the Special Committee to

,

1t
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hold fresh elections for constituting a new Kerala Bar Couttcil iri accordance

with law. It further directed that till the election was held the Special

Committee as provided under Section 8-A would discharge the function of the

State Bar Council with all other consequences provided thereunder. ln the

present case, I find that the extension of the term of the Bar Council of Delhi

was not done ex post facto and was not [o operate relrospectively, the Bar

Council of India had before the expiry of the five year term passed the

resolution for extension the term of the Bar Council of Delhi by another six

months. Ttrerefore, it cannot be held rhat the extension granted to the Bar

Council of Delhi was not in accordance with law. The decision reported in

tsabu Verghese (supra) would therefore not be applicable to the facts of the

present case. However, it is clearly indicated that even the election conducted

by a Srate Bar Council where its tenure was under a cloud could be challenged

after the election process was over by way of a writ petition. The question in

[he present writ petitions is whether this Court can interfere with the election

process before the results are declared. Declining to interfere at this slage does

not mean that after the results are declared the petilioners would be barred from

raising the issues. T[re uend of decisions of the Suprenre Court as indicated

above seems to suggest quite clearly that. the Courts are to adopt a 'hands- off'

policy during the election process. However, after the electoral process is over

and the results have been declared the election of a candidate can be challenged

by way of an election petition as provided by the Act and the Rules. Where

there is no provision for challenge of an election on a particular ground then it
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is always open to an aggrieved person, be he or she an elector or a candidate, [o

challenge the election on such ground. invoking the ex[raordinary juriscliction of

the High Court under futicles 226 of the Constitution-

31.

case of

Mr. Jain next referred to the decision of the Supreme Court in

another

Commissionen New Delhi and Otherc: AIR 1978 SC 85I. This case was also

in the backclrop of the Representation of People AcL 1951 and Article 329 (b)

of tlre Constitution. In particular Mr Jain refered to the followittg conclusion

of the Supreme Court in paragraph 91 rhereof:-

"3 . The conspectus of provisions bearing on the subject of elections
clearly explesses the rule that there is a remedy fgr every wlong
clone during the election in progress although it is postponed to the
post election stage and procedure as predicated in Article n9 b)
ancl the 1951 Acr. The Blectiou Tribunal has, utrder the various
provisions of the Act, large enough powels to give relief [r: an

injured candidate if he makes ou! a case and such processual
arnplitude of power extends to directions to the Election
Cornmissioll of other appropriate agency to hold a poll, to bring up
the ballots or do other things necessafy for fulfilment of the
jurisctiction to undo illegaliry and injustice and do complete jusrice
within [he parameters set. by the existing lav/-"

These conclusions although made in the conlext of futicle 329lr^) and the

Represenlacion of People Acq 1951 are also applicable generally to eleclion law

as the principles have been extended by virtue of the decision refened to itt

Sant Sadgtru (supra).

The next case referred to was of the Bar Council of India v, Ont
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Pralwsh Faizi and. others (Civil Apptal Nol- 8464-s46511997) whereby rhe

Supreme Court gave directions q/ith regard to Bar Council of Delhi in I9W.

One of the directions was as under:-

"4. For the purpose of preparation of the final ro11 it will be
necessary for the Advocues borne on the roll of the Bar Council of
.Delhi to pay the subscription prescribed under Rule 40 of the Bar
Council of India Rules. The Notification of rhe Bar Council of
Delhi dated October 14, 1997 stating that the paymenr of the said
amount is not a condition for treing entitled to vote in the elections
will not be operative."

This clearly stipulates that non-pa)rmenc of subscription prescribed under Rule

40 of the Bar Council of India Rules would be a bar to a person otherwise

entitled to vote in the elections for the Bar Council of Delhi. The decision of

the Supreme Court in the case of Election Commission af India thntugh

Secretam v, Ashok Kumar and othen: AIR 2000 SC 2977 was pressecL into

service to detnonsuate the parameters within which ttre Courts could interfere

in election matterc under Article 226 of the Constitution. Paragraph 32 of the

said decision summarizes the conclusion:-

" 32. FDr convenience sake we would now generally sum up our
conclusions by partly restating what the two Conscitution Benches
have already said and then adding by clarifyiug whar follows
therefrom in view of rhe analysis made by us hereinabove:-

1) If an elec[ion, (the terrn -election' being widely interpreted. so as
to inclucle all steps and entire proceedings commencing from the
date of notification of election till the date of declararion of result)
is to be called in question and which questioning may have the
effect of interrupting, obstructing or prouacting the election
prrceedings in any manner, the invoking of judicial remedy has to
be postponed till after the completing of proceedings in elections.

2). Any decision souglrt and rendered will not amount to "cailing in
question an election" if it subserves the progress of the election zurd

I
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facilirares fte completion of the election. Anything done towards
completing or in furtherance of the electiou proceedings canttot be
described as questioning the elecliott.

3). Subject. to the above, the action taken ot orders issued by
Election Commission are o,pen to judicial review on the well-settled
parameters which enable judicial review of decisions of statutory
bodies such as on a case of mala fide or arbitrary exercise of power
being rnade out or the statutory body being shown to have acted in
breach of law.

4). Withouc interrupring, obstructing or delaying the progress of the
election proceedings, judicial intervention is available if assistance
of the Court has been sought for merely to coffect or smoothen the
progress of the election proceedings, to temove the obgacles
therein, or to preserve a vital piece of evidence if the same would
be lost or destroyed or rendered iretrievable by the [ime the results
are declared and stage is sel for invoking ttre jurisdiction of the
Court.

5). The Court. must be very circumspec[ and act. with caution while
en[ertaining any elec[ion dispute though not hit by the bar of Article
ngb) but trrought to it during the pendency of election
proceedings. The Court must guzud against any attempt aL

relarding, interrupting, protracting or stalling of the election
proceedings. Care ha*s tr> be taken to see that there is no attempt. to
utilise the Court's indulgence by filing a petition outwardly
innocuous but essentially a subterfuge or pretext for achieving an
ulterior or hidden end- Needless to say tha[ in the very nature of the
things the Court. would act with reluctance and shall not act except
on a clear ancl strong case for ils intervention having been made out.
by raising the pleas with particulars and precision and suppofiing
the same by necessary material."

33. The next case that. neecls to be considered is ttrat of. Bar Cmncil of

1980 SC 1612. This

decision has been suongly relied upon by the petitioner in CW 54L9|2OO3 and

in other petitions where the prayers are for halting the counting process and for

annulment of the election on the basis of the alleged faulty electoral Rolls. It is

stated that in the present case a declaration under Rule 4 was sought by the Bar

\
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Council of Delhi and the consequences of non-filing of the declararion was that

the advocate's name althouglr appearing in the said roll would not be included

in the electoral ro11. lt was contended that this very question came up for

consicleration in Svrjeet Singh's case (supra). Surjeet Singh was an advocate

and was a member of Delhi Bar Council before the election held in the year

1973. A proviso was added to RuIe 3(i) of the Bar Council of Delhi Election

Rules, 1968, in the year 1978. In arcordance with that proviso a copy of the

declaration form was s€llt on 14.6.1978 to the advocates whose names found

place in the State ro11 of Advrcates asking them to retutn the declaration form

duly filled up and signed within the specified period. A publication to this

effecl was also made in some newqpapers. The last extended date for the

submission of the declararion forms was 14.9.1978 and the electoral ro11 was

finally published on 16.9.1978 excluding the names of about 2000 advocates

who hacl failect ro submit such declaration forms. On the basis of fhe electoral

ro11 so prepared arcorcling to the programme of electiott, the election of

members of the Bar Council of Delhi was held on 17.11.1978. The total

nuurber of advocates on the Advocates roll was 5000 anct odd out of which the

names of about 3000 and odd only were included in the elecloral roll itt

accorclanca with the proviso to Rule 3(fi of the Election Rules of the Bar

Council of Delhi, the results of tlre election were declared on 19.1I.L978. The

names of the 15 persons who were declared elected were published in the

Gazene on 22.11.1978. Thereafter on 24.L.LW9 a writ petition was filed in the

High Court challenging the whole election by attacking the validiry of the
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proviso to Rule 30). The High Court allowed the writ petition and set aside

eler:tion ro the Bar Council of Delhi held on 17.t1.1978 on the ground that so

far as the qualifications to be possessed by and the conditions to be satisfied by

an advocate being brouglrt on the electoral ro11 are concerned, it was only the

Bar Council of India that was competent to make the Rules under Section 3(4)

and Section a9(1Xa) and that the State Bar Council had no power to make a

Rule on this subject. lt therefore, held rhat Rule 3O of the Bar Council of

Delhi Election Rules, 1968 was in excess of the Rule making power of Bar

Council of Delhi.

34. The facts of the present case are distinguishable because the

declaration sought and the Rule with regard to qualifica[ions in the present writ

petitions are those frairred by the Bar Council of India and no[ by the Bar

Council of Delhi as was the case in &rjeet SfngCr's case (supru). What was in

challenge rnSurjeet Srngh's case (supra) was the proviso to Rule 3fi) of rhe

Delhi Bar Council Election Rules, which reads as under:-

""Provided the the Electoral Roll shall not include the narre of such
Advocate who fails to file in the office of the Bar Council, on ol
before such date (not being earlier than 30 days of the date of
notification) as may be notified by the Bar Council in such manner
a.s rnay be considered proper by it from time to time, or within 45
days of the putting up of the preliminary Electoral Roll under R. 4
(1) of Chap.l of Part III of the Bar Council of India Rules, a
declaration containing ilre name, address and number of the
Advocale on the State Roll and to the effect that:-

(a) He is an advocate ordinarily practising in the Union Territory of
Delhi and that his principal place of practice is within Union
Teritory of Delhi:
(b) He is not an undischarged insolvent;
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(c) He has never been convicted bY

involving moral turpitude;
any court for an offence

A period of two yeafs has elapsed since his release after being
convic[ed of an offence involving rnoral furyitude; (In case of
conviction particulars of such conviction should be given).
(d) He is not in fuIl-time service or business or in any such paft_

time business oI other vacation as is not permitted in the case of
praclising A<lvocates by the rules of the Bar Council; a1d

(e) He has nol been suspended. frorn praclice and on the failure to
file the declaratioll oI oll filing of incomplete oI incorect
declaration in any fespect, it shall be presumed that the name of
such Aclvocate is not to be bntered on the Electoral Rol1 in
accordance with R. 3 of Chap. I of Part III of the Bar Council of
India Rules."

q

It..

35. Ttre Bar Council of lndia Rules as anrended upto 31.1.2001 wele

placed before me to show the changes made in Part III Ctrapter I of the Bar

Counsil of India Rules through time. T[re Rules that were in contemplation in

Surjeet Srngh's case (supruJ were as indicated at pages 1615 and 1616 of the

aforesaid decision. Then came the Rules as amended upto 3t.I.L982 followed

by Rules as arnencled upto 31.7.L995 and lastly Rules as amended upto

31.1.2001. Ir is clear that Rule 1 of Clrapter I of Part III of BCI Rules remained

the same in all the four situations, i.e. prior to Surjeet,Sfngft's case (snpral and

as arnended upto 1982, 1995 ancl 2001. Rule 1 clearly stipulates thal every

advocate whose name is on tlre Blectoral Roll of the State Council shall be

entitlecl to vote at an election. Rule Zhaschanged. What.was Rule 2inSurieet

Singh,s case (suprwJ has becorne Rule 3 in the subsequent amended version and

what was Rule 3 has in &rjeet,Singft's case (suptzJ has evolved into Rule 2 in
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the subsequent amendment. It is pertinent to note that in the amendnrent of

1982, Rule 2 stipulates that the llame of an advocate appearing in the State Roll

shall not be on the Electoral Roll, if ou information furnished by the advocate

concerned in terms of Rule 4 or inforrnation received or obtained by the State

Bar Council it was found that his naur has at any time been removed etc. Rule

4 was introducecl which clearly provided for the furnishing of information in

the prescribed form within a specified time and non-furnishing of such

declrvation would amount to lris being disentitled to take part in the election in

question. This is clear from the following words appearing in Rule 4(1) of the

Rules as arnendedupto 31.1.1982:

" By lhe said notice the Secretary shall also inforrn the advocates
concerned that unless informa[ions required by the said notice in
question is received by the State Bar Council in the prescribed form
or form exactly similar [hereto, within the specified tirre or within
the extended tirne as stated herein above, his name shall not be
included in the Electoral Roll and he shall not be entitled to take
part in rhe election in question."

The 1995 arnendment however adding an explanation to Rule 2 to the follrrwing

effect:-

" Explanation:
If an advocate who has incurred any disqualificaiion as

referred to in Rule 2 and does not furnish details aboul it a-s required
in the nolice under Rule 4 of these Rules within the time specified
shall be deenred to have committed an act of other misconduct as
referred tr: in Secrion 35(1) of the Ac[."

ln the arnendment upto 31.1.2001 sub-clarses (h) and (i) have been added to

Rule 2. The sub-clauses read as unden-

" (h) if he has not paid the subscription under Rule 40 Chapter-Il

1
,L
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Part VI of the Rules and obtained receipt from the State Bar
Council;

(i) he has incurred any disqualification nrenlioned in the Act or the
rules made there.un der."

It is pertinent to nole that the Rule 4 w]rereby provision for filing a declaration

form has been made was not there in the BCI Rules when Surjeet Sfnglr's csse

(supra) rvas considered lry the Supreme Court. On the conffary the declaration

was provided for in the BCD Rules wlrictr the Supreme Court struck down

holding rhat it was only for the Bar Council of India to provide such rules and it

was wholly in excess of the powers of the Bar Council of Delhi to make such a

provision. It is further perlinent to no[e that the explanation to Rule 2 which

has been added in rhe subsequent. anrendment does not in any way take away

the effect of Rule 4 but is only in addirion thereto whereby giving of a false

declaration has been made culpable having penal consequences.

36.

under:

In ftrjee,f Sfngh's case (supra) the Supreme Court observed as

t
.* " In the instanl case the electoral roll was pre,pared on the basis of a

rule which ha.s been found to be void and ultra vires. That being so,
even though the contesting respondents came to challenge the
election after it was held, they could do so because of the gravity of
the infraction of the law in the preparation of the electoral ro1l."

The Court noted tlre observations r>f Krishna Iyer J. in K,K, Srivastava v,

BhupenderaKtmmr,Iain: AIR.1977 SC 1703 to the following effec[:

"One of them which is relevant for the present case is that where
there is an appropriate or equally efficacious remedy the Court
should keep its hands off. This is more particularly so where rhe
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dispute relates to an election. Still rnore so where there is a
statutorily prescribed remedy which almost reads in mandatory
[erms."

But he added:-

" While we need not in this case go to the.extent. of stating thu if
there are exceptional or exffaordinary circumstances the Court
should still refuse to entertain a writ petition."

Finally the view expressed in K.K. Shrivastava's case is:-

'There is no foundation whatever for thinking that where the
challenge is to an "entire election" then the writ jruisdiction springs
into action. On the other hand the circumstances of this case
convince us that exercise of the power under F,rt. 226 may be
described as mis-exersise."

After noting the aforesaid observations the Supreme Court in $rjeet Singh's

case (supra) observed as uqder:-

" We may add that the view erqpressed by sorne of the High Courts
in the cases referred to above thal rnerely because the whole
election has been challengecl by a writ petition, the petition would
be maintainable in spite of there being an alternative remedy being
available, so widely put, may not be quite correct and especially
after the recent amendment of fut. 226 of the Constitntion" If the
alternative remedy fully covers the challenge to the election then
that remedy and that remedy alone must be resorted to even though
it involves the challenge of rhe election of all the surcessful
candidates. Bul if the nature and the ground of the challenge of the
whole election are such that the alternative remedy is no remedy in
the eye'of law to cover the challenge or, in any eyen[, is not
adequate and efficacious remedy, then the remedy of writ pelition
to challenge the whole election is still available. In the present case
we have pointed ou[ alrove that the Election Tribunal would have
found itself incompetent to dq:lare the proviso to R. 3 (3) of the

. Delhi Bar Council Election Rules ultra vires and that being so the
alternative rernedy provided in R. 34 (8) was no rernedy at a11."

Swjeet Singh's case (supruJ therefore was entertained because the vires of a

Rule of the Delhi Bar Council Election Rules was under challenge and the

,J
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Court carr to the conclusion that the alternative remedy provided under Rule

34 (8) was no remedy at all as the election Tribunal would have found itself

incompetent to declare the said Rules as ultra vires. Il is in this context that the

writ petition was allowed and the offending rule was struck down. The

aforesaid rrbservations of the Supreme Courl at the sarne tirne matrres it clear

that if there is ar alternative remedy which fully covered the challenge to the

election then that remedy alone must be resorted to. ln the present case the

vires of any Rule or statutory provision is not under challenge. What is stated

is thar the Bar Council of Delhi has acted con[rary to the provisions contained

in tlre Rules and the Acl Therefore, I feel that the decision in .Srryeet Singh's

ease (supra) will be of no use to those parties who challenge the prepararion of

the electoral rolls. The decision in the case of Sont Sadgene (supra) more

aptly covers the fact situation obtaining in the present case.

Mr Jain then refered to the decision of a Division Bench of the

Allahabad High Court in the case of High Cmrt Bar Association, Allahabad

and. another etc. v, Bs Council of U,P., Allahabad and another etc: 1gA7

AILLiT$W, That decision was rendered in the contex[ of two writ petitions

challenging the general election of the Bar Council of Uttar Pradesh which was

held in pursuance of directions of the Allahabad High Cour! and of the Supreme

Court. A similar controversy with regard to the declaration under Rule 4 carne

up for consideration. The learned counsel Mr Jain drew my attention to

paragraph 18 of the judgment in llfglr Cmert Bar Association (supra) which
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reads as under:-

" 18. In connection with this argument it will be of great use to look
into zut order passed by the Supreme Court in the case of Bar
Council of India v. Paramjit Singh Goraya and another (supra). In
the aforesaid case the statutory term of Punjab and Haryana Bar
Council had corre to an end in 1980. The Suprenre Court passed
the following order in this case: 

,ORDER

Special leave is granted. Filing of statements of case and
security dispensed wi th.

On the expiry of the statutory term the election to tlte
Punjab and Haryana Bar Council had become due in 1980
and by one or other process the election process has been. held up with the resul! that the old Bar Council is
functioning. That is not a desirable situation and the
democratic process rnust not be thwarted. In view of this
position, we direct that the Secretary of the Punjab and
Haryana State Bar Council shall proceed to compile a
fresh electoral ro11 in compliance with R.4(1) and (2) ot
the Rules frarred by the Bar Council of lndia under the
Advocates Act, 1961. He must issue an'appropriate
notice as envisaged under R. 4 (1) and also R. a(2) and
complete this process within a period of 150 days as
required.by the Rules. The Secretary shall cornmence ilre
work according to the directions contained herein from
18n Oct. t952. As soon zls the electoral roll, both
provisional and final, is ready, the same rnust be
published as prescribed by the Rules and the pendency of
the appeal will not come in the way of holding the
election according lo the Rules. We make it clear that
pursuan[ tr: this order a fresh notice udll be issued for
entering the narne in the electoral ro11 and if any eligible
Advocale does not send the prescribed forrn his name will
not be included in the electoral roll and he will not be
entitled to make any grievance. We stay that part of the
order of the High Court by which the High Court [ra.s
prescribed a schedule for holding tlre election" (Ernphasis
provided)"

In tlrc case before the Supreme Court also the earlier elec[ion to the
Bar Couucil rnus[ have been in a<rcordance with the electoral rolls
prepared under the unamended Rules of rhe Bar Council of lndia-
The Supreme Court ordered preparation of fresh elecloral rolls in

t)
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accordance with anrended R. 4(1) and (2) of the Bar Council of
lndia Rules, and also observed that the Advocates who did nol send
the prescribed fornr. tlreir names will no[ be included in rhe
electoral rolls and he will not be entitled to make zury grievance."

According to him, and, it is rightly contended, that the Supreme Court put a

stamp of approval on the provisions of Rule 4(1) and (2)of the Bar Council of

India Rules as amended and particularly to rhe requirernent that if any eligible

advocate does not send the prescribed form his name would not be included in

the electoral roll and would not be entitled to make any grievance. In this

context, the Division Bench of the Allatrabad High Court cailre to the following

conclusion:-

"In our opinion, even the provisions of R. 2 of the Bar Council of
lndia Rules give power to the concerned Bar Council to prepare an
electoral roll after following the procedure laid down in R.4. The
argumelll raisedby ttre learned counsel for the petitioner that all the
Advocates whose nartes are entered in the State Roll should be
allowed to lrote at the ensuing general election is againsc the schenr
of the Act and the Rules inasrnnch as under the Act and the Rules
framed by the Bar Council of India two rolls have to be maintained
i.e. State Roll and Electoral RoIl. Only those Advocates whose
name appears in the Electoral Roll are entitled to vote and contest in
the election. The preparation of the Electoral Roll in accordance
with R. a(1) and (2) of tlre Bar Council of lndia Rules is perfectly
valid and the Advcrates who have not sent infrrrma[ion in
prescribed form have been rigtrtly excluded from the Electoral
Roll."

A reading of paragraph 2l of the said decision would indicate that that was a

case where the polling was disturbed and the elecrion had to be postponed by

the Returning Officer. In that case also ttre Returning Officer intimated the

Courl about his resignarion. However, on persuation of certain advocates and

the Chairrnan of the Bar Council and in

cw652il2403
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Court the resignation was withdrawn and another date was fixed- But, on this

date also, despite elaborate affangements, certain elemeuts created lrouble,

ballot papers were snatched away and rlre Retwning ffiicer finally tendered his

resignation which was accepted. Subsequently, another person was appointed as

Returning Officer and under the direction of the Court the elections were

resclreduled. Paragraph 2L of the said Allahabad High Court decision makes

in[eresting reading in the conlext of the facts situation which obtains in the

present. writ petitions: -

" 21. Un'der the interim order of this court the elections have been
held on 9'h and 10e July 87 in the enlire State except at Allahabad-
It is unfortunate that on 9th and 10m July, 1987 the polling had to be
adjourned because certain advocates took away the ballot papers
and created such a situation that the election at Allahabad had to be
posiponed by the Returning Officer. Shri J.M.L. Sinha Returning
Officer intimated this court abou[ his resignation. Howevet, ott

. persuasion by cerlain Advocates and the Chairman of the Bar
Council and in pu$uance of the requesl made by this court the
resignation was withdrawn and anotlrer date was fixed. On this
date also despite elaborate arrangements being made by the
Returning Officer, certain elements created trouble, forced their
entry into the polling rooln, forcibly snatched away alarge numtrer
of ballot paperc which were torn into pieces, election at Allahabad
was again postponed. Shri J.M.L. Sinha inrimated this court that
lris resignation from his assignrnent as Relurning Officer is fina]
and the corut in these extraordinary circum.stances had to accept his
resignation and appointed Sri B.C. Jauhari ex. Judge of this court as
the Returning Officer, with the consent of the parties. The
elections are now being held on 10'h and 1ln Sept. L987."

In tlre Allahabad case the Court finally directed thal the Returning Officer of

the Court would cr:nclude to election in accordance with the observations made

in the decision in accordance with the law al the earliest. They also directed

thu the District Aurlroriries will render assistance to fte Returning Officer as

T-!i
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required by him so that the counting of votes may also finistr at the earliest

peacefully and the Returning Officer will be entitled to regulate the procedure

and entry to the place of counting in such a manner so as to eliminate any

possibility of disturbances during the counting process.

38. Mr P.N. Misra, learned senior counsel who appeared for the

petitioners in CW 54t9l2DO3 and CW 657612003 argued that the poll whictr

was conducted on 29.9.2003 and 30.9.2003 would clearly be contrary to the

provisions of the BCI Rules and it was based on an electoral roll which was not

itt accordance with the Rules. As suih, there is no option left but to direc[ a re-

poll on the basis of a proper electoral roll. In particular he contended thal

while Rule 1 of Chapter I of Part III of BCI Rules speah of an electoral ro11,

Rule 2 brings out the distinction belween the electoral roll and the State ro11. It

is his contentiott that normally all those advocates rvhose nilmes appea-rs in the

State Roll should also appear in the electoral ro11 unless disqualified in terms of

Rule 2. His sulrmissiott is that the non-furnishing of the declaration required

under Rule 4 of the Bar Council of lndia Rules would, in view of ttre

explanation only entails penal consequences in the form of misconduct under

Section 35(1) of the said Act and would not ipso facro entail exclusion from

the electoral ro11. He further submitted thar the non-furnishing of the

declaruion in terms of Rule 4 is sought to be made disqualification in irself

which is not lhere in Rule 2. Mr Misra placed strong reliance in the decision in

Surjeet.Sfngft's case (sapru). He contended ttrat proviso to Rule z(j) of BCD

W,
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Rules. 1968 required a similar declaration and the High Court on a writ petition

set aside the said provision as being ultra vires. The decision of the High Court

was uphel$ by the Supreme Court in Surjeet.Singh's case (supru). But, as

discussed above, this was done as [[re State Bar Council had no power to

prescribe qualification or disqualification and that was within the exclusive

domain of the Bar Council of India. Accordingly, the proviso added to Clause

O of Rule 3 was held to be ultra vires. The Supreme Court iu Surjeet Singh's

case (zupra) clearly held ttru:-

'The State Bar Council can frame rules for the preparation and
revision of electoral rolls under S. 15 (2) (a). Thar would. be in
conformity with the latter part of sub-ss:. (a) of S. 3 also. Bur in
the garb of making a rule for the preparation and revision of the
electoral rolls it cannot prescribe disqualifications, qualificatiolls or
oonditions subject tr: which an advocate whose natne r)ccurs in the
State roll can find place in the electoral roll resulting in his
deprivation of his right to vote al the election. In rhe instant case
under the impugned proviso failure ou the par;t of an advocate to
submit llre required. declaration vrithin the qpecified time entitles the
State Bar Council to exclucLe his narne from the electoral roll. Such
a thing rvas squarely covered by the exclusive power conferred on
the Bar Ctruncil of India under Ss. 3 (4) and 49 (1) (a) r:f rhe
Advocates Act. The State Bar Council had no such power."

The Supreme Couri lreld that the introduction of the impugned proviso in Rule

3(i) of ttre Delhi Bar Council Election Rules was not approved by the Bar

Council of India Any rule made by tlre State Bar Council cannot have effect

unless it is approved by the Bar Council of lndia-

Mr Mishra also relied upon the observations contained in

paragraph 11 of the said decision that a voter could come to the

-.t
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to the effect
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High Court earlier even befrxe the election was held and merely because lre

ca.me to challenge the election after it was held it cannot be said that he was

guilty of any laches and must be non-suited only on thal account. Therefore, it

was submitted by Mr Misra that similarly the writ petition challenging rhe

entire electoral roll and the electoral process was maintainable even during the

in[ernrediate stage rvhen the election process was underway. He further

submitted that the decisions which relared to non-interference in electoral

plooess are entirely based on the bar contained in Article 329(b) of the

Constitution, I am not in agreement with the submissious of Mr Misra. First of

all, tltere is lto challenge to the vires of any provision in the present

proceedings. Secondly, Rule 4 as it exists in Chapter I of Part III of Bar

Council of lndia Rules was not there on the Rule Book when &rjeet Singh's

cree (supra) was decided. Thirdly, a provision similar to Rule 4 of the BCI

Rules had been incorporated in the BCD Rules which was clearly beyond irs

po*ers. Had the same Rules been made and passed by ttre Bar Council of India

the same could not have been tlre sulrject matter of challenge. This is clear

from the afore-rnentioned observations of the Suprerne Court that "such a thing

was normally covered by the exclusive power conferred by the Bar Council of

India under Section 3(4) and a9(1Xa) of the Advrcares Act. The Srare Bar

Council has no such powet." The action that was souglrt to be taken of

excluding the narnes of such qdvocates from the electoral ro11 in the present

case is based on atr interpretation of Rule 4 of the Bar Council of lndia Rules

and is not based on any such Rule made by the Bar Council of Delhi. Fourthly,

/f
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while it is true that in rnost. cases where non-interference in [he electoral process

has been reiterated the context has been that of the Representation of People

Acq 1951 and the bar contained in futicle 329(b) of the Constitution of India, it

is also true that. the deqision in the case of Sant Sad,gme (supra) makes it more

than clear that such a proposition has become a part of the general law relating

to elections. Moreover, it is to be seen that the Division Bench in LPA

610i2003 (supra) in the ma[ter of this very election applied the principles

enunciated by the Supreme Court in Election Comnfission of India v. Ashak

Kumnr (supra) and categorically held as under:-

"We rnay at. this stage slate that there is no intention in inlerfering
in the election prooess atrd once fte election process is set. in
motion. it slrould be conducted as scheduled-"

This clearly stipulates that in the context of the present elections itself there is a

directive of the Division Bench of this Court. to continue the electoral process

and take ic to its logical conclusion. It is also clear that the observations of the

Supreme Court in Ashok Kumnr's case (supra) werc made applicable to lhe

elections to the Bar Council of Delhi. Therefore. the submissions of Mr. Misra

are untenable.

40. A reference was also made to the decision in the case of R,M,

Eagai v. Union of India and, Othen: 53 (1994) DLT 273 (DB)- In particular,

Mr Kalra, learned senior counsel placed reliance on paragraph 14 thereof which

read as under:-

" 14. The learned counsel for the respondents has vehenrently
argued that this writ petition slrould uot. be entertained as the
election process has already comrnenced. He has placed reliance
on Mohinder Singh Gill & Another v. The Chief Election

"f

v

cw652il2043 Page no.69 of79



q(

I

Cornmissioner, New Delhi and Others, AIR 1978 SC 851. Tltis
judgment is not applicable to the facts of he presenl case because
ttre present perition has been filed even before the notificatiotts vlete
issued calling for the general elections to the Municipal Corpcrration
of Dethi. There is still ample time available wittr the respondents to
complete .the elections lo the Municipal Corporatiott of Delhi in
accordance with the qpirit of the Constitutiott-"

611 the }asis of the aforesaid. observations made by the Division Bench of this

Courq it was contended that the writ petition would zurely be maintainable for

challenging an eleclion on the basis of the alleged faulty electoral roll. I am

unable to agree wittr the learned counsel on this aspect. The above cited

quotation itself rnakes it "t"* that the petition lracl been filed even before fhe

.notifications were issued calling for the general election to the Municipal

Corporatirrn of Delhi. ln other words, the writ petition had been filed prior to

the commencernent of the election proc*st. Furthermote, tlte Division Benclr of

this Court entertained the writ petition on tlre additional ground that lhere was

still ample time available wirh the respondents to complete the elections to the '

Municipal Corporation of Deltri in accordattce urith the qpirit of the

Constitution. None of these situations are available in the present case- The

writ petitions have been filed and are being considered at the intermediate stage

when the election process is underway. Secondly, it was imperative that the

poll be conducted on or before 30ft Septembet, 2003 in view of the fact that on

that day the extended [erm of the Bar Council of Delhi was lo expire. lt is

furttrer important [o note that the poll was conclucted on 29.9.2003 and

ZO.9.2OO3 on the specific directions of the Division Bench of this Court issued

on 4.9.2003 in LPA 61012003. The case of R,M, Bagai (supra) is, therefote, of

',.4,f
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no use to the counsel who contended thu the writ petition ouglrt to be

ertertained and the entire electoral process be set at naug[rt.

41. It was further contended by Mr. P.N. Misra that the decision of the

High Cmrt Bar Association, Allalr4b6d (supra) is not applicable. I have

already discussed this decision in detail and found thac the same would be

applicable to lhe facts and circumstances of the present case. In fact, it bears a

striking resemblance to the fact situation, a[ least, insofar as the conduc[ of the

poll and the resignation of the Returning Officer is concerned.

42. It was next contended by Mr Misra thal on 30.7.2003 the election

schedule was originally notified. An 25.8.2003 this schedule was mo'dified.

Ttre date of the poll was mentioned as 30.9.2003 and, therefore, Rule 6 of

Chapter 1l of the Bar Council of Delhi Rules was violated as the notice for

election musl be made not less than 45 clear days before the date of election.

Therefore, according to Mr Misra the second norification was in violation of

said Rule 6 and the enlire eleclion had to be zurnulled and a fresh election was

required to be held following the provision of Rule 6. This argument is prima

facie also not tenable. T[re schedule was originally notified on 25.8.2003 and

the date of polling was ultimately set at 30.9.2003 wtrich was further modifiecl

by the Division Bench to two daysi.e. on29.9.2003 and 30.9.2003. There is a

gap of more than 45 days between the first notification and the final date

ttotified for polling. The rnodification of 25.8.2003 was brought about because

of intervening circumstances whereunder the Bar Council of India by its order

,^i
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clated 19.8.2003 hact first stayed the election proceedings and subsequently

withdrew the stay on 24.8.2003. lt was this action on the part of the Bar

Council of Inclia which necessitated the modification in the election time lable

as scheduled earlier vide notification dated 28.7.2003. lt was the same election

whictr was notified on 30.7.2003 which was ultimately conducted on 29.9-2003

and30.9.2003. Be drat as it may, the challenge to this being a challenge to the

election is clearly one which would be available to a person aggrieved even

after the elecrion process is cornplete ancl the results are declared. On this issue

a wrir pedtion would not be maintainable at ttris stage-

43. It was then contended by Mr Misra that when the Division Bench

had passed the orders in LPA 6I0n0|, an 4.9.2003 the final list had been

published. However, a supplementary list of 492 advocales was alleged to have

been aclded o1 8.9.2003. This, according to Mr Misra, is in clear conUavetttion

of the Rule 5 of the Bar Council of lndia Rules conlained in Chaprer I Parl 3

which provided. that the final elecroral roll should be published not earlier than

75 days and not later 0ran 60 days prior to the date of election and revision was

permissible only under Rule 6. Therefore, according [o Mr Misra a

supplementary voteffi list was bad in 1aw and this vitiated the entire election.

Whether Mr Misra is fight or wrong in so contending cannot be rnade the

subject matter of awrit petition at this stage. This issue would be available to a

person aggrieved after the election process is over and the result. is declared- At

this intermediate stage a writ petition on this issue canttot be enlertained as

.*"
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already indicated above.

44. Mr V. Sudheer who had also made some submissions in CW

54Lgl20O3 placed total reliance on the decision of the Supreme Courr in

Surieet.$fngft's case (suprc). This aspect has already been dealt wittr by me

hereinabove and needs no repetition.

45. In CIY 652612003 arguments were also aclvancecl by Mr. Naushad

Khan, advocale on behalf of the interveners Mr. Bhadana ancl Ms poonam

Parashar. At the outset Mr. Naushad Khan submitted that his arguments were

directed against the resurnption of counting of the votes and he prayed for a

dismissal of the writ petition. In the altemative he submittecL that since there

was alleged defacemenl of the voting papers the evidence be directed to be

preserved to enable the aggrieved persons to file election peritions challengilg

the election if the need arose. Mr Khzur's submissions were directed rnainly

towards the ques[ion of maintainability of the writ petition requiring the

continuance and resumption of counting. He submitted that no pduclice would

be caused if the entire election was counter rnounded and re-polling was

ordered. He further submitted thu a number of representations lracl been made

to the Returning ffiicer whictr hacl not been disposed of by lhe Returning

Officer and, in point of fact, there was no referenoe [o lhern in the Returning

Officer's report. He further submittecl that the principle of non-interference

with the election process was entirely basecl" on the Representation of people

Act, 1851 and the bar contained in Article 329 (b) of the Consrirurion. These

aspec[s have already been considered above and I have helcl that the principles
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of non-interference are clearly applicable to the State Bar Council Election

and, particularly so, because of the specific views taken by a Division Bench of

tlris Court in LPA 6ID|2O03 in respect of this very election which is the subject

matt€r of the present petitions. He furfher adopted Mr Misras arguments

which have.already been dealt with hereinabove.

46. A11 the other contentions of the interveners were directed towards

the conducr of the Returning Officer in counting of the said votes. It was also

urged that the alterttative rernedy was not available as the election Tribunal has

no jurisdiction to tqr ca.ses of the present nature and the election Tribunal was

ottly clothed with poTvers to try diqputes qua individuals zuid not [te entire

elec[ion. Arcordingly, il was subrnitted that a case was made out. for re-poll

which could be rnuch cheaper than holding the entire election. This would

facilitate and not impede tlre election process and would be in keeping with the

decision of the Supreme Court inAshok Kt nttr's case (suprnJ. He also relied

upon the decision of the Supreme Courl in Shradha Dei.'s case (supru)- I

need not go inro 0re issues with regard to the conducl of the counting by the

Returning Officer. This is so because there is no Returning Officer a[ plesent

and the Returning Officer who had previously been appointed has resigned.

Whether the reasons cited by hirn are true or false, is not a questirrn that is to be

decided in these proceedings. The fact of the matter is thu counling

colnlnenced and was suqpended and the Returning Officer has resigned and

gone. lf counting is tr: be resumed it will lrave to resutne afresh and will have

to be conducted by a freshly appointed Returniug Officer. All the allegations

/,
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made by the interveners with regard to the conduct. of the counting of votes

would be washed aside as the entire process of counting would be taken up

anew. These submissions are, therefore, not tenable.

47. Mr. Bagai, the learned counsel who appeared for the petitioner in

CW 622312003 refered to the Bar Council of Delhi d,ecision (supra): L07

(2003) DLT 355 and in particular paragraph 20 thereof. Thereafter, lre

submitted the proposition that the juriscliction of the election Tritrunal under the

Bar Council of lndia Rules and the Bar Council of Delhi Rules is quite narrow

and cannot take care of a dispute of the present ualure where the entire election

is tainted- Therefore, a writ petition would be maintainable to challenge such

an election. This aspect of the matter has already been dealt with by me above.

It was made clear in Ponnuswanti' case (supra) by the Suprerne Coun rhat

there can be two attacks to an election. One during the electioll process and the

other after the election has been held. In so far as the former is concerned the

Couris have to exetcise reslraint ald waic till ttre election process is over. lt

drres not mean that an election can only lre challenged by way r:f petition before

the Tribunal. Certainly, if the cases are coveretl wittrin ttre jurisdiction of the

Tribunal, tlre remedy would be to approach the Tribunal. However, where the

nature of the case is such that tlre Tribunal would not lrave jurisdiction to

entertain it, it would always be open to an aggrieved party to approactr the

Higlt Court seeking invocation of the jurisdiction under Article 226 of tlre

Constitution. But, such a writ petition would be maintainable only after the

election process is over.
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Ttre next proposition adyanced by Mr Bagaiis that the preparation

of the electoral roll irself is under question and this is the shte qua non of the

election and, therefore, the Courts slrould interfere. He referred to rhe decision

inR,M. Bagai's case (supra). This aspect has already been dealt atrove and it

has been held by me tha[ ttre right to file writ petition is not in diqpute. The

question is the timing thereof. As indicated atrove such a writ petition can only

be filed if (a) ilrere is no remedy provicled in the Act or the Rules and" ft) the

election process is over. A writ petition canno[ be entertained aL the

inrernrediate stage. Further Mr. Bagai adopted the arguments of Mr Misra

which have already been dealt hereinabove. Mr Bagai also submitted that sorne

of tlre advocates including the petitioners in CW 62231200Z went to the office

of the Bar Council of Delhi to file the nomination papers. However, their

nomination papers were not accepted due to the stay order pa-ssed by the Bar

Council of India on 19.8.2003. Wtren the petitioners visitecl the office of the

Bar Council of Delhi on 29.8.2003 they were inforrned that the Bar Council of

India had revoked its stay orcler on24.8.2003 and the last day of filing of the

nomination was 28.8.2003 and that tlreir nomination coulcl not now be accepted

as the tirne for arcepting nomination was over. The petitioners alleged thal on

these grounds that they were prevented from contesting the elections. Ttris is

also a ground sought to be made out for setting aside the entire election process.

As I lr.ave already indicated above, such a grievance canllot be rnade a ground

for stultifying the election process. If the petitioners are right in what they s1y,

they may file an appropriate petition before the appropriate forum after the

i
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election process is over and the results are declared Non-acceptance of

nomination pape$ of some persolls cannot be rnade a ground for setting aside

fhe entire election process at this stage.

49. Mr Khosla, the learned counsel who appeared in Abhay Verma's

case (CW No. 652612003) in opposition of the petition, apart frorn raising the

issues alreatly laken up by other counsel and which have been discussed above'

took the issue that the pedrion ougtrt to be rejected as necessary parties have not

been macle parties and all the other candidates ought to have been impleaded-

Ttre second point that was urged by him was tha[ when there was tampering of

votes counring could be stoppetl and re-poll could be ordered keeping in mind

rhe analogy of Section 644 of the Representation of People Acq 1951' He

furrtrer submitted that ttre Tribunal would not be in aposition Eo adjudicate such

disputes and in particular as the Returning Officer has lefUresigned. lt is this

Cour[ alone uncler Article 226 whrch tras to decide as [o whether suclr an

elecfiol can at all be held. The other conlenlions are wiilr rcgarcfio fhe allegecl

conduct of the Returning ffiicer. lnsofar as the first contetfion is concerned,

the peridoner has clearly stated in CW 652612003 that he was aggrieved by the

sroppage of tlre counting of votes. This stoppage was brought about by tlte

Returning Officer on whom various allegations were leveled and who in order

to prevent a law and order situation suspended the counting of votes and.,

tlrereafter, being unable to resolve the crises resigned as a Returning ffiicer.

The Bar Council of Delhi has been matle a pafiy as well as tlre Secrelary and

ilre Rerurning Officer. These are the necessary parties responsible for conduct

(
l
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50.

ctv6526/2A03

In view of the aforesaid. discussions, it is crear that trre writ petitions

\u\

of the elections' The petitioner is not seeking any relief against other
candidates and is only interested in clirections to be issued to the Respondent

No'3 (Returning officer) to count votes and declare the results. It is also
prayed in the petition that writ be issued against reqpondenrs 1 and 2 (Bar
council of Dethi attd' secretary Bar council of Delhi respectively) to appoint a
new Returning officer [o cornp]ete the counting process and. declare the result
of the elections' The term of the Bar council of Delhi has expired. However,
section 5 of the Aclvocates Act, 1961 provides rhar every Bar council strall be
a body corporate having perpetual succession ancr a comrnon seal, with power
to aoquire and hold propergr, both movable and irnrnovabl€, and [o contract,
and rnay by the name by which it is known sue and be sued- Thus, the Bar
council of Deltri has been properry joinect as a pafiy. It has i' these

proceedings being fepresented by the speciar commiuee appoinred by the Bar
council of India under the provision of section g-A of the Advocates Act, .

1961' Therefore, the contention of learned counsel Mr Khosla is not tenable.

As regards the issue of tampering of votes and thar a re-po, ought to be
ordeted, it is clear that polling gn 2g.g.2003 and, 3A.g.2003 was done and

completed in a peaceful manner- counting had also progressed without any
complaints till after the first round of counting of the firsr preference votes was
over- Thus, clearry no case for re-poil could be made oul In fact, t'e
allegatiofls are vrith reqpect to the countiug process and submissions in this
regard have already been considered. hereinabove.
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challenging the election at tlre interrnediate stage are not. maintainable and the

election process is required to be completed forthwith. lf any person is

aggrievecl by rtre results it is always open ro him ro file an elecrion petition if
the law permits and otherwise to approach this Court by way of a writ petirion.

In the result cw 541912001 cw 622u2003. cw 6223t2003 and cw
657612003 are dismissed. CW 6n6n0\3 is allowed as it d.oes nor challenge

F
the election and, in fact, iq seeking a direction for re.sumption of counting, is

towards facilitating the elecrion process. It is directed that the Special

Committee which is funcrioning in pla<n of the Bar Council of Delhi shall

immediately appoint a Returning Officer [o take up the process of counring

afresh and to complete the said process rvithout any break The entire process

of counting and declaration of result be completed not later.than three weeks

from today.

51. The wrir pedtions are disposed of accordingly. No order as to

costs.I M'r
BADARD{IRREZ AHMED, J.

May L4,2004
J
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