AN
T

IN THE HIGH COURT OF DELHI AT NEW DELHI

CW No. 3834/2003

# Dr.Sudhir Kumar Majhi ... Petitioner
! through: Mr.S.K.Sinha, Advocate.
VERSUS
$ All India Institute of Medical Sciences
&Ors. Respondent
a A through: Mr.Mukul Gupta, Advocate,
for AIIMS.

Mr.Raj Kumar Gupta, Advocate,
for respondent No.2.
Mr.Sandeep Sharma, Advocate,
for respondent No.3.

RESERVED ON: 09-12-2003

% DATE OF DECISION: \3- -02-2004

CORAM:
* Hon'ble Mr.Justice Pradeep Nandrajog
1. Whether reporters of local papers may be allowed
to see the judgment?
‘V 2. To be referred to the Reporter or not?
3. Whether judgment should be reported in Digest?
: PRADEEP NANDRAJOG, J.

For orders, see CW No0.4107/2003.
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IN TIHE IIGH COURT OF DELIT AT NEVW DULIE

i

1. CW No. 4107/2003

Dr.Dilip Kumar Parida ... Peiitioner
through: Mr.Devender Singh, Advoecate.

VERSUS
All India Institute of Medical Scicnices
&Ors. L Respondent
through: Mr.Mukui Gupta, Advocate,
for AIIMS.

Mr.Dinesh Dwivedi, Sr.Advceate
with Mrs.Geetanjali Mohan &
Ms. Apoorva Mishra, advocates,
for respondent No.4.
Mr.Y.Prabhakar Rao vwiih
Mr.J.P.Mishra, Advocaie

for respondent No.5.

2. CW No. 3834/2005

Dr.Sudhir Kumar Majhi = ..... Petitioner
through: Mr.S.K.Sinha, Advocate.
VIERSUS
All India Institute of Medical Sciences
&Ors. L Respondent
through: Mr.Mukul Gupta, Advocale,
for AIIMS.

Mr.Raj Kumar Gupta, Advocaic,
for respondent No.2.
Mr.Sandeep Sharma, Advocale,
for respondent No.3.
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RESERVED ON: 09-12-2003

0% DATE OF DECISION: 12.-02-2004
CORAM:
* Hon'ble Mr.Justice Pradeep Nandrajog
1. Whether reporters of local papers may be aillowed

to see the judgment?

2. To be referred Lo the Reporter or not? y«»

3. Whether judgment should be reported in Digest? J"’
: PRADEEP NANDRAJOG, J.

1. The two writ petitioners claim thai ignoring Ui

b ]

recommendations of the experts who had ratea the
petitioners as the most suitable candidates for selection, the
respondent has etlected empanelement {)f thie  privaic
respondents in the two wril petitioners, by awarding them
grading above the petiioners and as a consequence pray
thai selection of the private respondents be quashbed and
direcdons be issued to redetermine the merit list in

accordance with the grades awarded by ihe experts.
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2. CW No. 4107/2003 pertains 1o the faculy post of
Assistant Prefessor in the deparument of Radio Therapy.
Selection of respondenis 4 and 3 is questlioned.

3. CW No. 3834/2003 pertains to the selection to the
faculty post of Assisiant Professor in the discipline ENT.
Selection effected in favour of respondents 2 and 3 is
questioned.

4. On 26.3.2002, All India Institute of Mudical
Sciences invited applications to fill up 164 posts ol Assistant
Professors in various disciplines. As per the adveriscnici,
9 posts were reserved for nienibers of the scheduled castes,
13 for members of scheduled (ribes and 46 Jor ciher
backward communities. It was siated in the adverisceoment
{hal the reservation aforesaid of posts, is floating and would
be adjusted wherever, reserved category candidates in ihe
particular discipline is available. Petitioner in CW No.
4107 /2003 as also the respondents 4 and 5 therein applicd
in response o the advertisement pertaining te the discipline

Radio Therapy. As per the adverdsenient 3 posts of
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Assislant Professor in the said discipline had 1o be filled.
Petitoner in CW No. 3834/2003 and respondents 2 and 3
therein applied for the post of Assistant Projessor ENT. As
per the advertisement, 4 posts had to be filled up.

3. As per the advertisement since the reservation of
posts was floating, there was no discipline-wise reservation.
O. Petitioner in CW No. 3834 /2003 in addition claims
that the respondent acted malafide in awarding higher
grades 1o respondents 2 and 3 as they were already working
as Assistant Professors on ad hoc basis and the entire
selection process was an eye wash, Pelitioner further claims
that he beiongs to the OBC category and was wrongly
omitted for being selected.

7. It may be noted that while effecting selecton of
SC/ST/OBC candidates, they arc considered along with
general category candidates and are placed in the relative
nierit list by stepping up the grade awarded w0 them w the
nexl higher grade. For example, a candidate faliing ia (ho

reserved calegory whe is awarded the grade B by ihe
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insiitute is stepped up to the next higher grade i.c. B+ and
in this manner he i placed in the merit list.
8. Ini addition to the plea of ignoring the grades
awarded by the experis, petitioner in CW No. 4107/20C3
raised three additional issues. The same were:-
() The adveriisement in question for the post
of Assistan't Professor in Radiotherapy stipulated

that ;- 'experience in operating linear accelerator is

desirable’. He was the only one who had
experience in operating linear accelerator, besides a
comparison. of the biv-data of the peliivner anc

respondents 4 and 3 shews that the had far betier

credentials.
{ii) Members of the Seleciion Conuniitee were

not competent 1o assess the merits of ihe
candidates. Reljance was placed on 1hae
recommendations issued by the Medical Council of
India, pertaining to appointment of examiners [or

post-graduate courses, contention raised was




Assistan: Professors o be appoinied were W have
post-graduate quulidcations and, therefore, hei
comparative merit could be adjudged only by such

persons who were competent 1o examine ihem s

per Lhe recommendations of the Medical Council of

i) The respondent in the past was following

the procedure that at the first instance, experis
wouid give the grading to the candidates, which
grading was therealter considered by the Seleciion
Committee and recommendaton made 0 he
governing body of the institute.  This proceduit
gave lransparency, in that, grading by the experts
was separately and independently shown. But lor
the jirst time while effecting selection, the insttute,
deviated from the past vpractice folowed.
Contenton raised was that by so doing value of the
opinior: expressed by the subject experls was

diluied and since the selection commitice Was




constituted by the governing body, the select pacc
could be manipulaied.
9. Belore going into the factual mairix of the issucs
involved, reference to the provisions of the All India Institute
of Medica® Sciences Act, rules and regulations [ramed
thereunder and procedure for selection may be noted.
10. All India Institute of Medical Sciences was crealed
by an Acl of Parliament being the All India Institute of
Medical Sciences Act, 1956, The institute was created ws a
body corporaie by virtue of Section 3 of ihe said Aci. Secuuin
2 of the Act defined ihe governing body, member, reguialicn

and rule as under:-

(a)

(L) ‘Governing Body  means  the
Governing Body of the Institute;

. ,

d) member’ means @ wember of e
Institute;

(c) Teguwlalionn means  «  reduiation

made by the Institute;
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) Tule” means a rule made by the
Central Government.

11. Seciion 4 of the Act deals with the compusition of
ithe institute. Section 4 reads as under:-

4. “Composition of the Institute: TiTc
Institute shall shall consist of the following
members, namely:-

(a) the Vice-Chancellor of the Delht
University. ex officio;

(b) the Director-Genceral of Health Services,
Government of India, ex officio;

(¢} the Director of the Institute, ex officio,;

(d) two representatives of the Central
Government to be nominated Ly that
Government, one {rom the Ministry of
Finance and one from the Minisuy of
Education:

(e) fve persons of whont one shall be a non-
medical scientist representing the Indian
Science  Congress  Association, 1o be
nominated by the Central Govermrient;

(D four representalives oi the medicai
faculties of Indian Universities 1 be
nominated by the Central Government in the
manner prescribed by rules: and

(¢) three members of Parlianient of whoin iwo
shall be elected from among themselves by
the members of the House of the people and
one from among themscives by e Licinbers
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12.

and other commitiees of the institute.

under:-

9

of the Council of Staies.”

v

Section 10 of the Act deals with the goveraing body

“10. Governing Body and other
Committees of the Institutc.- (1} Therc
sha'l be a Governing Body of the Institute
which shall be constituted by the Institute
from among its membcrs in sucli Mdanner ws
may be prescribed by regulations

(2) The Governing DBody shall be tic
executive committee of the Institute and shall
exercise such powers and discharge such
functions as the Institute may, by
regulations made in this behalf, confer or
impose upon it.

Ay

4} The procedure ¢ be jolowed in dae
exercise of its powcers and discharge of its
functions by the Governing Body, and tre
term of office of, and the manmner of [lling
vacancics among, the membeors of the
Governing Body shall be such as may be
vrescribed by regulations.

(5) Subjcet o such control and restricions
as may be prescribed by rules, the Institule
may constifuie as many standing committees
and as many ad hoc commitlees <s it thini
fit for exercising any power or discharging
any function of the Institute or for inquiring

“he same reads as
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into ur reporiing or advising upon, dly
matter which the Institute may refer to them.

(B) A standing committee shall consist
exclusively of members of the Instituie: but
an ad hoc commitiee may include persons
who are notl merbers of the Insiitute but the
number of such persons shall not exceed
one-half of its total membership.

Section 28 of the Act provides [or power

rules. Relevant part of Section 28 reads as unders

28. Power to make rules.- (1] The Central
Government, after consultation with the
Institute, may, by notification n the Officiai
Gazette, make Tules w0 CaITy out the
purposcs of this Act:

Provided thatl consultation with the Institute
shall not be necessary on the first occasion of
the making of ru'es under this section, but
the Central Government shall take intu
consideration any suggestions which the
Institute may make in relation to the
amendment of such rules alter they e
made.

(2) In paricuiar and without prejudice w Ui
gencrality of the forcgoing powcT, such rulod
may provide for all or any ol the following
matters, namiely:-

(@) the manner ol rnomination of members

Ll




under clause [f} of section 4;

(b} the control and resirictiors in relaticin wo
the constitution of standing and ad hoc
committees under sub-section (D) of section
10:

{¢} the conditivns of service of, the procedure
to be followed by, and the manner of flling
vacancies among, members of the institute;

(d) the powers and functions o be exercised
and discharged by the President of the
Institute;

[e) the allowances, il any, to be paid to ihe
President and membeoers of the Institute:

(i the number of officers and employees Laal
may be appointed by the Institute and the
manner of such appointment:

(¢) the form in waich and the time at which
the budget and reports shall be prepared by
the Tnstitute and the mumber of copies
thereof to be forwarded to the Centra
Government;

(h) the form and manners in which returns
and information are to be furnished by the
Institute to the Central Government:

(i) any other matter which has 0 be or uay
be prescribed by rules.

{3) Every rulc alade under this scclion shiail
be laid, as scon as may be after it is made,
before each House of Parliament, whiie it is

\A
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in session, for o total period of thirty davs
which may be comprised in cne session or in
two or more successive sessions, and i,
before the expiry of the session immediaicly
following the session or the successive
sessions alforesaid, both Homises agree in
making any modification in the rule or both
Touses agree that the rule should not be
made, the rule shall therealter have effec
only in such modified form or by of no elfect
as the case may be; so, however, that iy
such modification or annulment shall be
without prejudice to the validity of anything
previously done under that rulel”

14. Section 29 of ithe Act provides for power Lo make
regulations. Relevant part of Seciion 29 reads as under:-

29. Power to make regulations.- [1) The
Institute with the previous approval ol the
Central Government. may by notification in
the official Gazette make rtegulations
consistent with this Act and the rules made
thereunder to carry out the purposes of this

of this power, such regulations may provide
for -

(¢) 1he procedure to be [ollowed by the
Governing Body and standing and ad hoc
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commitiees in the conduct of their business,
excrcise of their powers and discharge of
their functions:

k} the professorships, readerships,
lecturerships and other posts which may be
instituted and persons who may be
appointed to such professorships,
readership, lecturerships and other posts;”

15. In exercise of the power conferred by Seclivn 28, All
India Institute of Medical Sciences Rules 1958 have been
enacted. Rule 7 is relevant and may be nuied. Same reads
as under:-

7. Creation of posts and appoinimst
thereon;

(1) The institute may creaie posts, subjeet to
specific provision in the budget. »m scales of
pay applicable 1o similar posts under the
Govt. or on scales of pay approved by the
Govt. classified them into grades and specily
their designation; provided that no post
above the associate professors level shall be
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created oxcept with the prior approval of the
Government.

16. n exercise of the power vested under Section 29 of
the Acl regulations have been framed called Al India
mstitute  of  Medical — Sciences Regulations, 1958
Regulations 4, 3, 6. 11 end 12 arc relevant. Same reads as
under:-

“4. Meelings of the Instituic:

(1) The Institute may meet 43 often as may

be considered necessary by the President [or

the transaction of the busimness of the

Institute, but shall meet ai least vuce < year.
X X X X X X X

5. Consitution of the Governing BoGy

The Governing Body shall consist o ihe
following eleven members, namely:
ra) Pres:ident of the Institute - Chairman

(b) Director General of Health Services - x-
Officio Membecr
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) Representative of the Ministry of Dinaunce
- Member

[d) Director, Al-India Institute of aediced
Seicnecs —~ Member

fe) One member ejecied by the mwimbers of
the Institute from amongst the threc
members of the Parliament clected to the
Institute.

() Six members 10 be elected by the
members of the Institute from amongst
themselves.

8. Powers and funciiens ol the Governgng
Body:

The Governing Body shall exercise
such powers and discharge such uncuons
a5 are leid down in these reguialions ana in

Sohedule 1 as the powers and functions 0
the Governing 3ody.

11. Powers and dulics of the Direc.or:

The Director shall be the THead of
Department’ in terms of 8.R.2(10) +nd shall
exercise the powers of 'Head of Department’
and  inter-alia, discharge the  duties
mentioned below:

(a) he shall be incharge of the adminisiration
of the Institute. Ie shall allocate duties of
officers and employees of the Institute and
shall exercise such supervision and cxeoutive
control as may be necessary subject to the
rules and these regulations.

X X X X X X X X

I




Y

16
12. Sianding Commitiees:
(1) In addidon to the Stunding Finance

Committec referred to in rule 6, the Institute
may constitute other Standing Commitlees in
accordance with sub-section {3) of Section 10
of the Act, consisting of a Chairman, a Vic.-
Chairman and not more than seven other
members., The Direcior shall be a4 member
and cx-officio Secrciary of cach commitice
The Chairman. the Vice-Chairman and other
members of each committee shall be
nominated by the Insiifute.
X X X X X X X X

{3 The term of office of members of «
Standing Commitice shall be five years. An
out-going member shall be eligible Jfor
renomination.

X X X X X X X X

(D) All Standing Commitizes shall hic
advisory committees.

16. A perusal of the provisions of the Act. Rules and
Regulations noted above would show thal the institule is
composed of the members as described in Scction 4. The
governing body is constituted as per Secton 10, read wiila
Rule 5 of the Rules. Powers and functions of the governing

Lody would be those as are vested in it as ver Rue €. The

3

other comudtiees couid be constituted under Sub Seclion O
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of Section 10, composition of said commitice would o€ abs por
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Regulation 12 of the Regulations.

i7. Role of the commitiees constituted, it would be
relevant to note, as per Clause 35 of Regulaton 12 Is
advisory.

18. For the purposes of effecting appoinunents iu

question, the institute had constituted a standing selection
commiltee in terms of Scetion 10(3) of the Act read waill
Regulation 12. As per Regulation 10, the standing scicclion
commiittee had to consist of the Chairman, Vice Chalrmau
and not more than 7 other members of the Institute. “he
said 7 members had to be from amongst the members of the
Institute. Members of the Institute were the persons Histed
in Secion 4 of the Aci. Sdlection commiiice consisted f
(1) Dr.S.P.Aggarwal, (2 Dr.P.Venugopal, {3) Dr.Rajuncia
Tandon, (4) Dr.Mrs.) V.Y.Deshpandey. (5 Dr.iL8.Shukla, (8)
Dr.P.K.Dave, {7) Professor Decpak Nayyar. (8] Dr.Abrahan
Thomes and (9 Shri Suresh Pachouri AP S a

3 LY
JRene

passing  refercnce  was  madec during  arguimnenis  u
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B3
Professor Decpak Nayyar, Dr.Abraham Thomas and Shii
Suresh Pachouri (M.P) could not be the members of the
sianding commitiec to sel the record siraight it may be
noted that as per Clause {(a) of Sccion 4 of the Acy, the Vice
Chancellor of the Delli University is an ex officio memiber 6f
the institute. Professor Deepak Nayyar being the Viee
Chancellor of the Delhi University was therelore a momber of
the institute.  Dr.Abraham Thomas was one of e 4
representatives nominated by the Central Government from
out of the medical faculiies of Indian Universities under
Clause () of Secuon 4 of the Act and Shri Suresh Pachouri
M.P.) was a member of the institute under Clause (g) o
Section 4 of the Act which stipulates that 3 members of
Parliament, two from the house of people and one from the
council of Siates would be members of the imstlule.
Regulation 12{1) of the institule required constitution of the
Standing commiitees to be from amongst the menibers of the
instituted and therefore, no exception could be made 1o the

said three persons on being the standing sclection
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conmiitiec.
19. Three experts were assoclated with the seleclion
comitiee 1o aid and advice the commitiee.
20. Record of the standing scleclion comipilice was
produced at the hearing. Tor lhe posts of  Assistant
Professor in ENT, grades awarded by the mncmbers of Ui
standing sclection commitice and the experts are as wndes:

Resp.2 Resp.3 Peiitioner

1. Dr.8.P. Aggarwal A+ At c

Mo
0

. Dr.I'.Venugopal A+ A+

3. Dr,Rajendra At At C
Tandcon

4. Dr.(Mrs V.Y, At A+ C
Deshpande

3. Dr.H.3.Shukla A+ At C

Dr.P.K.Dave A+ At .

o

=1
.
4

. Pro[.Decpak A+ A
Nayyar

w

. Dr.Abraham A A C
Thomas

G. Sh.Suresh Absenit
Pachouri (MP)
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EXPERTS

10. Dr.N.K.Goel D+ At C
(Ext.) '

11. Dr.S8.B.S. A A C
Mann(Ext.)

12. Dr.R.C.Deka DB- A+ C
Int.)

21. Contierntion of the petitioner i CW No. 3834/2003

Dr.S.KMajhi that the subject experts awarded him grades
higher than respondents 2 and 3 is not borne out [rom the
record. Individual grades awarded show that 8 members of
the stunding selection commitiee and the 3 subject experts,
cach, acling individually awarded grade 'C’ to him. One
member of the standing selection committee namely Shri
Suresh Pachouri (M.P.) was abseni. Respondents 2 and 3
were awarcded grades A, A+ by the memabers of ihie
standing selection conunillec who were present. The subjocs
experts awarded grades 'B-', 'B+” and 'A’ to responden No.2.
All the three subject experts awarded grade A+ o
respondent No.3. Pelitioner being in the OBC caiegury,

being awarded grade 'C' by the members of the standing
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selection committee and by the 3 subject experts would be

21

enitled to be stepped up by one grade, namely, wouid at
best be enttled to be graded B Conieniion  of
Dr.S.X.Majhi that on an objective consideraton dDased on
the grades awarded by the subject experts he ought o Tewve
been placed above respondents 2 and 3, thercloie, is
without any factual basis. IIis contention that a perusal of
the biodata of respondents 2 and 3 vis-a-vis his biodatla
would show that he was a better qualified person is again o:
no aid because this court, exercising power of judicial review
under Article 266 of the Constitution of India woukd not
review the relative merits and demerits of the candidaies.
This court cannot sit as an appellate forun over the decisivi
ol the selection conumittiee.

22, As regards the case of Dr.Dalip Kumar Parida, writ
pettioner in CW No. 4107,/2003 is concerned, record of ihc
standing seleciion commitiee which was produced reveals
the Jollowing grades awarded by the members of the

standing selection committee individually and the thwee
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subject experts individually:-
Resp.4
I. Dr.S.P.Aggarwal A
2. Dr.P.Venugopal N
3. Dr,Rajendra At
Tandon
L. Dr.(Mrs. V.Y A+
Deshpande
3. Dr.I1.S.Shukla A+
6. Dr.P.K.Dave A+
7. Prof.Deepak Absceni
Nayyar
&. Dr.Abraham Absent
Thomas
8. Sh.Suresh Abscnt
PachouriiMP)
EXPERTS
10. Dr.D.P. C

Aggarwal (Ext.

11. Dr.Rakesh I3-
Vyas (Ext.)

2. Dr.G.K.Rath 3-

>

Resp.5  Petitioner

A ist
iy i
A A
A A
A iA
A A
5~ A
B At
i3 A+
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23. For record, it may be noted that thiere were irec
posts 1o be filled up in the discipline of Radiotherapy. The
candidaiure of persons at scrial No.1 and 3 of the scice,
panel has not been challenged. Respondent No.4 was placed
at serial No. 2 of the select panel. Name of respondent No.S
was placed at serial No.4 ol the select panel and name of
petitioner was placed al serial No.3 ol the select panel.
24, Case ol the petitioner Dr.Dalip Kumar Parida is
that the subject experts graded him as 'A’, 'A+" and A+

*

They

They graded respondent No.4d as 'C', DB~ and 'B-

.

graded respondent No.5 as 'B-, 'B-" and B-". Iie. thereiore,

coniends that the standing sclecltion comumitlee has wolaliy

e d
Lae
-

ignored the recommendations of the subject experis.
contends that he is not calling upon this court o sit over
judgmernt of what has happened bul cails upon this court o
objectively consider whether the standing seiecton
commitiee could ignore the grading awarded by the experts.
Petitioner relies upon the judgment of this court reperied as

1993 (26) DRJ 544 Dr.S.M.Bose Vs. A.LIM.S. & Ors.
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Drawing the attention of this court o paragraphs 20, 21, 22,
24 and 25 of the said judgment. he contended i
recommendations of the subject expeﬁs could not be ignored
by the institute save and accept where justiliable reasons
were broughit ¢n record as 1 why the recommendcaiions of
the subject exper. were ignored by the institule. Judgment

reported as 66 [1697) DLT 386_Dr.Raghunath Chand

Anand Vs. AIMS was also relied upon.  Additional

submissions made by this petitioner have been nioted by me
above in para8 above.

25. Before dealing with the issue of the grades awarded
and whether inn view of the grades awarded by (he experis,
petitioner could be placed below respondents 4 & 3, the said
{aree submissions made by this petitioner be dealt with.

26. First submission was that the advertsement in
question stipulated that experience in operating linear
accclerator is desirable. Contention was thal only the
petidoner had said experience. Respondents 4 and S did noi

have the said experience. To my mind this subniission does
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not furdier the case of the podlouer. Kapuncnee i
operaling the lincar acccleralor was nol an Casentids
requiremer:i to be fulfilled as an eligibility condition. It was
listed as a desirable requirement. Respondenis 4 and o
were  otherwise cligible. Desirability  ¢f a  paridoular
experience stipulated in an acveriisement would only mean
thal some weightage would be given w a person naving be
desirable experience and rno more. Contention therciore dia

since the petitioner was the only one having expericnce s

operating lincar accelcraior and on thal account was el hed

10 be selected above respondents 4 and 5, is rejecied.
27. Sceond  contenidon  that the members of  the

standéing seleclion committee were not competent Lo assess
the merits of the candidates is  based on  ihe
recornmendations of the Medical Council of India. The said
recommendations of the Medical Council of India reiate wo
the appointment o posi-graduaie  oxaminers. The
recommendations stipulate as to who should be an exauidne

al the examinatons conducied for awarding posl-gradudguioi
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degrees in medical disciplines. Requirement of an exaininer
al examinations leading to award of pest-graduation degree
i1 medicine is entirely a different field vis-a-vis the field of
empanelement  of candidates holding post-graduation
degrees 1o be appoinied on ihe faculv, Tiw
recommendations of the Medical Council of India do not
siipulate that selection committees 1o select  suitable
candidates to the facully should have specified norms.  As
per the Act and the Regulations framed thercunder, e
sianding selection commitice has 10 be constitu ed drom
amongst the members of the Institute. A glance at the
members of the standing sclection commillee would show
that all the six members who were present are from the

iedical fraternity. It was not disputed at the bar that all of
t}iern hold senior faculty positions. The second contention is
therefore also rejecled.
28. As regards the third contention, pertaining o e
pastl practice followed by the institule, in that the caperts

would grade the candidates and ibereupon he wuanding

«\

Ry
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selection  commitice would deliberate, counsel for  ithe
petitioner relied upon guide-lines for advisors/experts

framied by the Insiifute. The same reads as under:-

“ A. Procedure for interview:

1. The object of the interview is o find cul
whether a candidate is adequately cquipped
for the post for which he has applied. For
this purpose, it is necessary o assess Uie
level and depth of his professional kmowledge.
It is mainly the responsibility «f the
Advisers/Experts 1o do this. More important
than this, they mus! ascertain whether he
has the ability 1o use the knowledge mn
practice and whether he can  thing
indcpendently.

The questien at the interview should relate w
the dutics of the post and the latest
developments in the field of specialisation of
the candidale. Where requirec, his
knowledge of the conditions of rural arcas
and problems of rural population shovld alse
be assessed. Some  hinis on  inlerview
technique are given in paragraph 13" below,

2. Procedure for conducting the intervicws.
1) The Chairman, Slaading  3elcciivii
Committee will preside over the interview

Board.

i) The Chairman will initaie the proceeding
and gquestion the candidate, first. Ile will
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be jollowed 2y the other Member and
thereafter by Experts/Adviscrs. The
Chairman will give an indication to the
candidate about the conclusion of his/her
intervicw.

#i) In no case should the candidale be givern
any indication, dircetly or indircctly
during or afier the interview, abowu
his/her suitability or otherwise for the
post and seccrecy should be mairtained.

3. The Experis/Advisers will Lo supplied
with a form where the grading is to be
recorded.

4. The role of Government/Deparanentad
representative, if called for assisting the
Selection Committee, wiil be only 1o assist
the Commitiee regarding responsibilities
which the post carrics. He/she, however, will
not put any question to the candidate.

The entre proceedings of the interview are o
be kept Secret.

B. Hints on interview technique jfor ihe
guidance of Advisers/Experts.

1. The experis are 1o assist the Buleciuu
Committee in selecting the most suitable
candidates for the job in ¢uestion. Thev
should assess (he suitability o e
andidates without fear, favour or any
other consideration.
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Note:- EXPERTS SHOULD GRADE THE
CANDIDATES INDEPENDENTLY AND NOT
CONSULT OTHER EXPERTS."

29, The guide-lines aloresaid would reveal thal the roic
of the experis is o assist the sclecuion comumitice.  Tae
guide-line shows that the deliberaticis of the Jtanding
selection committee in which subjecl experts are associaicd
resuli in a panel being prepared which has then to e
forwarded to the Institute for purposes ol ciecing
appointments.

30. Record shows that the subject cxperts graded e
petitioner above respondents 4 and 3. Grades awarded o
the petitioner and respondents 4 and 5 by wemboers of the
s.anding selection commitiee individually and the 3 »ubjed
experts individually have been noted by me o opara <4
above. Record further shows that after Lhe intervicws waie
over and members of the standing seiection conibiiiine liad
before thera the individual grades awarded s cadh
individual candidaie, individually by the members of Ui

sianding sclection commitiec and the subject experts, select
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panel was prepared placed respondent Nod al seriad Do
respondent No.3 al serial No.&s and petitioner al serial Nu.d.
Issue would be, can ihis court sit over judgiment THEE S
codlective  decision whken by the slanding  sciccdon
commiitee? It be noted that the governing body of il
instituie  did not change the relative position of 1N
candidaties as {orwarded Dby the standing comuuitice.

31. Peiitioner contends thal the stancing selection
comniitiee, acting colleciively could not 1gnere the gradings
awarded by ihe subject experts. He contends that the 2
subjecl expens graded 1he peltoner &s AL A+ and AT

.

Respondent No.4 was graded as ¢ D- and B
Respondent No.5 was graded as ‘B- by vach of thie 3 subject

experts. It was Q0L a case of ainor variadons in the SIaGas

awarded was e submission.  Two of the subject eaperis

awarded the highest grade of 'A+’ {o the petitioner and one

graced him as ‘A, Respondent No.4 was graded 3 grades
nelow by subject experts and 4 grades below by one subject

expert. Respondernt No.Z was graded 3 grades below by cach
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ol the subjecl experls. Per contra, counse: {gr e inslitat
and ceounsel for respondent Nos. 4 and 5 contended that thic
members ol the standing selection commiilee who were
present, were also doctors. They come soran the medica
fraternity. Each one ol them held the highiest post in their
respectve institute. They were men of the highest caliber,
wvidenced by the fact that they had reached top posiiions in
their disciplines,  The said members had individually
assessed respondent No.d al AL or A+, In fact ondy |
member awarded the grade "A’ and the remaining 5 awarded
the grade "A+. AH the 6 members awarded grade A o
respondent No.5. To the petitioner. 1 awarded grade 5+
and the other 5 awarded grade "A’. It was uriler contendad
thal gradings by the members of the standing scicciiosn
commiliee, acling individually, showed a patlern of
consistency which patlern got grossly disiorted in the grades
awarded by the subject experts. It was therefore contended
thal when the standing sclection commitiee deliberaied as a

group, noting the aforesaid factor, select pancl  was

%



prepared. It canmot therelore be said that the scicct padids
prepared by the sianding seieclion comunitivce was so sl

one in the face tiat it could be faulted with,

32. A perusal of the individual grades awarded Lo ilic
petitioner and respondents 4 and 5 by the nieinsers Giuie
standing selection commitice and the subject experis aClitiyg
individually would reveal that the members of the standing
selection committee, acting individually graded respondent
No.d above the peiitioner.  Respondent No.3 was graded
viriually ai par with the petitioner, save and accept onc
member, Chairman of the standing scleciion conmnuiee wio

b
H

graded respondent No.5 at A’ and the pettioner i L
This grading gol reversed when onc looks o ile SRSt TS
awarded by the subject experts.

33. It dues happen that persons acling inavidually
award grades keeping in mind individual lactors which they

uence their

may have in mind and which cbviously would in
individual decisions. When all such persons pooi ey

resources together and deliberate as to what should be el
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colleclive decision, ideas gel pooled. Discussions cnuit. wdd
it is quite possible thal as a result of the said collecive
discussion, an individual may agree with the collectve
decision and based on the lactors disclosed by others, ne
agrees 1o their view., This court cannot probe the mental
process of the members o: the standing selection comumitiee
when they acted colleciively in light of the dala available 1o
(hera in the form of individual grades awarded by cach one
of theni and the subject experts, al the end of the m‘Lcrvicw.
Indeed, no malafides is alleged against any member of e
standing selection comunitice. No malalide is alivged ageilin
any member of the institute.

34. As noted above, the unanimcus view ol i€
standing selection cemimitice was of placing respondent No.4
apove respondent No.3 and was that of placing the petitioner
below respondent No.5. The institute acted upon ihe same.
35. Petitioner relied upon the judgment ol 1his court in
SV Bose's case and Dr.Raghunath Chand's case. I Wwouid be

failing if I do not deal with the said judgment.
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20. S.ALBose's judgment dealt with appoinuncit o b

post of Additional Professor in the Department of Surgery i
the institute. A selection commitlee was constituted which
was assisted by 1wo exiernal experis in the field of surgery.
One of the experts graded the petitioner therein and anotiher
candidaie Dr. N.M.Gupla as ‘cutstanding’. Respondent No.3
in the said writ petition was graded as "‘poor’ by one of the
experts, The other expert graded the petitdoner and
Dr.N.M.Gupta as ‘'well above average'. Respundent No.3 wa
graded as ‘average. In oiher words, in the opinion ol Do
the experts, the pelitioner and Dr.N.M.Gupia were assussed
in the samme grade, higher than respondent No.3. T
selection commitiee also considered the performance of the
candidates. It unanimously recommended the petitdoner
and Dr.N.M.Gupta to be placed al serial No.1 and 2
respectively. The recommendations were sent to the council.
The governing body considered the reconumendations inn iis
meeting held on 235.4.1992. The governing body decided

that the selection commiiiee should reconsider ie casc.
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The governing body recommended that in its  ophiniou
candidature of respondent No.3 has notl becn properly
appreciated by the experts.  Sclection commillec was
requested 1o rc-cqnsider the case. Selection commitiee met
again on 4.7.1992. It considered the decision of the
governing body requiring it to reconsider tie pancl The
selection commitiee reiterated it's  carlier decisicin
Governing body met again on 6.7.1992. Il recorded Ui
though the governing body was supreme and had Lt
unfetiered right o approve or disapprove or niodily any
recominendations  and  could  have  over-ruled  the
recommendations of the selection commitiee butl to maintain
dignity and credibility of the selection commiiltee, ithe case
was referred back 1o the seleclion cooumiitec  Jor
reconsideration, since the selecion comunittee failed o do
so, accordingly the governing body resolved thatl respondent
N0.3 be appointed as Professor of Surdery. U was Sreadla
appoiniment of respondent No.3 which was chalienges

he said writ petition.
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37. Division Dench of this couri, on a perusal of e
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provisions ol the Act, Rules and Regulations [ramed
thereunder noted that although the role of the stunding
commiitee’s constituted under Regulation 12 o ihe
Regulations of the institute was advisory in nature but that
did not mean that it's recommendations could be ignoered by
the institute without any justifiable cause. It was heid diai
scheme of the Act, Rules and Regulations framed thereundor
shows thal different functions relating o the process of
appoiniment are disiributed to different authorities. The
selection committee and the governing body are wo such
authorities constituted by the institute from amongst it's
members for the purposes ol discharging different functions
of the institute. Tt was noted that under Section 10 of the
Act, the governing body was vested with the power o maise
appointiments and in that sense, 1L is lhe appoinidig
authority. It was held that undoubtedly, the governing boay
has to apply it's own independent mind jor the purpose of «

proper exercise of its power. DBut, the role of interviewing
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and selecting the best oul of the available and cligible
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candidates for appointment has been enurusted by hie
mstitute 1o the selection commilitee. In that view of the
matier, recommendations of the selection comupuitiee have o
be given primacy subject of course lo the governing body
acting to the contrary on geod and justifiabic reasons. Iu
para 20 of the judgment it was heid:-

20. Ordinarily, the power to decide
whether to make or not to make any
appointment. notwithstanding the availability
of a vacant posl, vesis in (e appoinuing
authority. No candidate, even if sclected, can
claim a right to be appointed. IHe can raise
no grievance il the appointling authorily,
decides not to 811 up the vacancy. But, the
position will be different, where the vacancy
is to be filled up. In such a case, where e
task of interviewing candidates and making
selection is entrusted to any independent
body, appeintment should be made on the
basis of recommendations made by the
sclection commitiee, which means in the
order of merit of candidates arranged by Ui
sclection committee. This, however. does not
mean that the appointing authority is bound
by the recommendations, nor that it may
ignore the recommendations and act on s
own sweet will. If the appointing authority
wants to agree with the recommendations,
there would be no difficulty. But il it wents
to_disagree with the recommendations, il




~

must give reasons ior disagreement.  Tac
appointing authority may legitimately not
agree with the recommendations, jor
instance, where it may nd some illegalily,

bias or malafides, vitiating the
recommendation made by the selectien

-
i

comrailice. It will also be open w ihe
appointing authority not to agree where it
finds that the selecied candidate sujiers from
some inherent disqualification, or cven wiierc
appointment of a particular candidate may
not be in public interest for other gond
reasons viz.,, bad conduct or characier.
Should the appointing authority disagree
with the recommendations made by ihe
selection commitiee. it must have guod,
strong and cogent reasons for deing so. I
any event, on a challenge in Court, for
whatever the appointing authority may do, it
is bound to disclose the reasons to justify its

decision.”
38. The judgment ajoresaid would show ihiat diis coari

was considering the issue where the selection conuniiiee T
nade a recommendation and the governing body was acdiig
contrary o the said recommendations. The couit neten diai
though the governing bocy had the final say b Uie nialier
but if it disagrees with the recommendations of the scicction
commiltes, good, sirong and cogent reasons niusi b

disclosed 1o the court justifying it's decision  jor
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disagreement with the recommendations of the selection
comniitice.

39. Dr.Raghunath Chand's case posed the Guoston
where again, the Governing Body of the Institute adopted a
course conilrary 0 the recommendations of the seiecdon
committees. It was also a case where there was dissceni
within the selection comimittee. This court, on [acts, found it
to be a case of interference by the Chairman ol the Instinutle
and hence a case of bias and mala fide. On an overall view
it was held:

* 21....... the petitioner's case was taied as
“cutstanding” by both the exepris/specialists
called in to aid the Selection Commitice. We
have not been able to see from any of the
rules of the All India Instifute of Mcdical
Sciences, nor have we been informed of any
practice in the All India Institute of Medical
Sciences that only A+ candidales or
exceptionally brilliant persons are appoinied
to the post of Medical Superintendent in the
All India Institute ol Medical Sciences. We
do not see how a person lound v be
outstanding and admitted to be outstanding
by at least five members of the Selection
Commiltee can be prevented [rum  being
appointed io_an advertised post, cundidates
wherefore _have been soreened accoording 1o
the rules applicable to the junciioning of the
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Sclectiovn  Commidtes  in  the  mwlier o
appointment  to th post.  (Emphesis
supplied

1

40. Though hiere dare obscrvalions i Ui julsadic
which tend to show thal the Division Dench lald greas
cmphasis on the recommendations ol the caperis.

1. Ratic of a judgment is what it decides and not whal
logically follows. Observaiions in Dr.Raghunaih Chand's
case have o be viewed in the light of the {acts ol said casce.
2. In the instant case, the governing body has acic
upon the unanimous recommendaiion o the swndiog
sejection commitice. Indeed, in view of the provisicas ol Usc
Act, Rules and Regulations as interpreted in S Lose™s Can
and Dr.Raghunath Chand’s case, it catmol boe heid il w
the Tacts of the present case, the decision is vitdated in iaw,
43. I have given the reasons in para 33 above as o in
whal manner, n law, it cannot be said that the decision of
the standing selection comimittee is legal or unjustified.

Indeed a reasoned by me above, persons acting  individually

would evaluatle persens on faciors which they perccive o b
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relevent but while wking a group dedision, aay agree o bic
collective wisdom based oin inputs provided by o i
nicmbers. What is noteworthy in the present case is Uial 1o
malice has alleged against any person, merely because e
unanimous view of the standing selection conumiilee was
somewhat incongruous with the grades awarded by ihe
subject experts by itsell would not taint the decision of the
standing selection commitiee and in particular when one
keeps in mind the individual grades awarded by the

members  of the standing  selection  comumitice,  aclilg

individually.
44, The two writl elitions  fail. THe  same  wiv

dismissed. Tiowever, in the facts and dircumsiances of tho

case there shall be no order as 1o cosls.

February V3", 2004 PRADEEP NANDRAJOG, J.
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