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Present:  Mr. Pradeep Jain for the petitioner .
- Mr. Gaurav Duggal for respondent/UOI .

~ WP(C) NO. 469/2001

| 'fhis petition is directed againnt .the order.dat"ed 17112000

. - "made by Government of Indra. Mtnmtry of F"mance Department of

Revenue in exercme of revmona] powers nnder the provisions contarned

o in the Central Exci’se ‘Act, 1944 (hete_inafter' referred to.as the Act). The
gn_vernmentxwa% appreac_hed as the applicant was .aggrieved by an order-; |

in_-dppeal no. 1203/CE/DI.HAY: dated 171_2.1999_'wnich' Wes made hy

: Commissioner_ of C_ent'rat Hxcise (Appeals), New Delhi. |

- " The Ansistant Commissioner nisellowed an.emount of Rs:
.‘:-3,'82,06?1- beingv MODVAT credit availed by theuappticants on the inpnts ' ‘
} jsatd to have been etolen from then' premises on 19. ’i 1996 under Rule 57- I
of the Central Excise Rulee 1944 (heremafter neferred to as the Rules)
’ R ~ and ordered its recovery. The Assistant Commlss_roner also conﬁrmed an
amount of Rs. 2,57,059/- u‘nd.er Rule 9(2) being the Central Excise duty

leviable on the finished goods stolen on the same occasion.

The issue involved in thm petmon relatee to mterpretatton of

Rule 147 of the Rules whrch reads as under:-

| Sl;naturg,N V=r|f|ed : ‘ ’

R twwﬁ - | | -“147. POWER TO REMIT DUTY ON

o :F"paj“ﬁ i WAREHOUSED GOODS LOST OR DESTROYED- If any
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| goods Todged 0 a warehoused are Tost or destroyed hy
unavoidable accident, the Commissioner may in his discretion
remit the duty due thereon: ’

Provrded that lf any goods be so lmt or deetmyed in

a pnvalc warchouse, notice thereof shall be given o the
officer-in-charge of the warehouse within 48 hours after the
dm,overy of such loss or dcslruuwn o

. o . The revisional authority dealt with the said aspect in the
following manner - | |

“The proviso clearly lays down that notice of any goods lost
or destroyed in a privale warchouse shall be given to the
officer-in-charge of the warehouse within 48 hours after the
discovery of such loss or destruction. Thus time limit is a
mandatory one and is part of the statute. ‘The applicants are
~ unable to produce evidence o the effect thal such an
intimation was given to the proper officer within time. Both
the SCN and the original order describe that letter dated
- 21.05.96 narrating the incident was addressed to the proper
officer, but when was it delivered is not clear. The applicants
in their reply dated 01.01.97 had categorically stated that the
said intimation was submitted on 23.05.96 i.e., clearly after the
48 hours stipulation. Hence the lower authorities orders
cannot be assailed, especially when FIR was lodged on
20.05.96 at 07/15 A.M. with the local police authorities and
that the theft took place when lhc (actory was workmg on the
‘night of 19*/20" instant.” |

- | _

It} isl clear that. there. is no pmvisfon for condoning any nelay. However, |
.' _ the learned cnumel for the petmoner euhmmed that ﬂm hemg pmcedural
- aspect it ehould have heen condoned Accordmg to. the coumel itisnota
_substantive 'provisi’on ‘and delay shonld nnt comev in the wayAAof the

| | applicant more partlcularly when the first mformatlon report was lodged

" with the pohce tmmedtately after the assessee came to know ahout the
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, Central Excise authorities are not given any power to condone the delay in
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notifying the loss of goods to the officer-i n-charge of the warehouse. The

decision cannot he faulted as it is strictly in accordance with law. The

“learned counsel states that this court in exercise of powers under Article
226 should direct the lower authorities to condone the delay and grant the
‘benefits. That cannot e done. This provision is made with a view to

give henefit. However, at the same time to see that there is no fraud and

collusion or an attempt to evade the tax the provision prescribing a time

limit is made. Presumably to achieve the two objects, naniély prevention

of fraud and ‘favc__:.i_lit_atevadministrative efficiency, the provision is made
'sﬁbject toa c;ondftiqn" that the person clai_mi‘rig the beﬁéfii.sha]l' furnish
V:informaﬁon in the inanher'preséﬁbed unaer rules.'» If the provision is
liherally cohé'tfued and the stipuiation of time is disfcgafded then the same

‘would facilitate the commission of frand and introduce administrative

inconveniences. It appeam that with a view td_"avoid such risk the
provision is harshly worded with the word “shall”. In view of this we find
no reason to interfere. The petition accordingly dismissed.
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