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KRISHAN MURARI ... wnasmasxasanase saennenae POEITIONEF
'ﬁar@ugw Bar, E-.ﬁshaﬁ Murari, Petitioner
in person _
Versis

FOOD CORPORATION OF INDIA & ANR.....Respondents
Through: Mr, Himinder Lal, Ms. Ranji,

5 . Advocates
CORAM:
THE Hﬁ""“LE MR.JUSTICE S.RAVINDRA BHA“"
1. Whether reporters of local papers may be
allowed to see the judgment.?
2. To be referred to the Reporter or not? |
| 1Y
3. Whether the judament should be reported
in the Digest?
S.RAVINDRA BHAT, {

1. The Issue involved in these proceedings under Article 226 of the.
Constitution Is whether the previous employment of the petitioner in the Army
Medical Corps as a Nursing Assistant can be taken into consideration for the

purposes of senlority, promotion and Increments etc., and a direction ought to
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was discharged from the Corps after having served 4 years and 348 days.
T N ] g iy Y | Ty e — ~ Lo &

The discharge ceriificate descrices him as a Sepoy. The basis tor the
petitioner's discharge was that he was a patient of Neurosis and that he was

~

un-fit for army service but fit for civilian duties. Later on, on 39 July, 1972, the

A .

respondent-Food Corporation of India (hereafter called "he FCI" appointed

Assistant. The petitioner accepted the appointment and continued io work
with the FCl. He was subseguently promoted to the rank o Assistant Grade-|
(Ministerial) in September 1978; he was promoted as a Assistant Grade-|

{Accounts) in October 1883.

e
he petitioner relies upon wo circulars issued on 16.9.1974 and
23.11.1994 issued by the FCl on the CUD!EL,T of granting benefits of Military

<!

Services. He also refles upon a circular/order of the Chief Secretar

Govermnment of Haivana dated 28.5.1985 o the same effect. It is averred d that

the petitioner made repeated representations to the FGI for counting the

~

petiod of his service in the Army Medical Corps granting seniority and ather

C

seneflts but these were to no availl. Hence, he has moved this petition for
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4.  The defence of FC! in these proceedings Is that the nature of petitioner's
employment, namely, as a Nursing Assistant for 4 years and 11 monins des-

p )

entitles  him 1o Lhe benefits ciaimed. The FCI contended that the benefit of

Cleik or eguivalent post but he did not do so. The FCI avers that a
clarification was recelved from the Army stating that & Nursing Assistant is not
K or person with equivalent rank. It is alsc averred that the

ons as io whether the benefits of senlority could be

~

h the Central Government replied on 28.3.1878, that the
benafit of Miltary Service could not be extended for the purpose of seniority

>

eifc.

5. The petitioner who argued the matter himselt submitted that the denial
of the benefits sought, from FCl Is-arbitrary and lllegal. He placed reliance
974 and submitted that the ground taken by FCI to deny
the benefit of seniority on the basis of past Military Service cannct be upheld.

He submitted that the characterisation of Military Service in his case as a non-
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6. The petitioner has placed rellance upon a Judgment of the Punjab and

Haryvana High Couil in Darshian Singh Cheema vs. Food Corporation of india

A4

fid Ors., gecided on 8.12.1888 by Division Bench 1o say that when an

T
deniical clai
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i o had woked in the Bengal

~

Engineering Group of the Army but subsequently discharged from the military

S

service, ihe Courl had directed grant of such benefit
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petitioner also relied upon the judgment of the Supreme Court in

&

K.C. Arora and Ari. vs. siale of Haivaria & Ors., (1984) 3 SCC 281. In that
case, the Court while interpreting seivice rules n‘amed oy itne State of
Harvana held that an ex-serviceman who had rendered national service
during emergency in the Armed Forces and given bepnefit of higher pay and
seniofity etc, upon re-employment with the S ould not be-deprived such
benefits, retrospectively. The petitioner also relied upon the judgment reported

as Union of india & Ors. vs. Dr. S. Kiishna Murthy & Ors., (1988) 4 SCC 888,

bmission that the Central Government held out & promise

dutles during national emergency. The ratio of that decision, he says ciearly

binds the FCl which cannol deny
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8.  The respondents on the cther hand submit that apart from the guestion
as to wriether the Detmunet could be called a Combatant, no advantage wuld
be sought from the judgment in Cheema's case (supra) since it was in the
absence of a counter affidavit and effeo;ﬂve getence. |t was also submitted
that the benefits in Cheema's case were granted since the employee had

subsequently expired and the matter was not carried further in appeal.

9. Learned counsel for the respondents has placed strong reliance on a
Division Bench of this Court in the case of FCI itself being Food Corporatior
of india Vs. Laxmi Narayan & Ors. (LPA Nos. 348, 351 and 336 of 1998)
decided on 27.2. 2001. In that decision, the Court had occasion to consider
Cheema's case (supra), judgment of Kafnataka High Court rendered on
31.1.1957 in. KP. Thomas vs. Urion of india, the regulation_s, {patticularly,
regulation 85 gover ning the FCI) and the effect of a general circular issued by
the Central Govermnment in 1959 to the effect that benefit of all previous
service rendered in the same or eguivalent posts in the armed forces houlld
be given to those working in civil posts. The Division Bench also considered
the jddment\ in Dr. 8. Krishna Munhvs case (supra) and a judgment of
Supreme Court in All India Ex-Emergency Commissioned Officers and Shori
Commissioned O“le'!b Welfare Association and Amr. vs. Union of india and

Anr., 1895 Sup‘p (1) SCC 78,
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i0.  The grant or otherwise of service benefis s a matier of rules and
conditions of service. In the present case, the petitioner had worked for a

eriod of 4 vears and 11 months in the Gorps. The FCI, in my consi defed

petitioners duties. There is no dispute to the fact that the petitioner WOrkt-:u in

participated in the theatre of war. The characterisation of the petitioner's
employment as a non-combatant, therefore, cannot be a basis for denving
him whatever beneflis would be otherwise 2 admissible to emplovees situated

identically. The discharge certificate obtained oy the petitioner, which

" his employment by FCl shows him to be a Sepoy.

Hence, the denial of benefits on this ground m my considered opinion I8 not
justitied
11.  The above finding in the petitioners favour does not however

automatically conclude the entire issue. The guestion for grant of service
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enefits, on account of military service was the subjec

before a Division Bench of this Court in Laxmi Naravan's case {supra). The

~

past military service for purposes of seniority benefits in civil

posts. It was concluded, in the light of several judgments of the Supreme
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Couit that the éir'cuiar', could not be applied since employesas of the FCl were
not holders of civil posts. The Division Bench had occasion o deal with the
judgment in Dr. 8. Krishina Musthy's case which had dealt with whéthe hose
who have volunteered for emergency military service and had been granted
benefits on account of "missed opportunities” by inclusion of their services in
civil employment could be deprived that benefit. In that context the Court had
observed that such deprivation was arbitrary, particularly, in view a pro

held out by the Central Government at the time of engaging such personnel in
the Armed Forces that thev would not lose in the event of their deciding 1o join
civil employment after completion of emergency commission/short setvice
commission. The factor to be noticed here is that the rules permitted inclusion
of such benefits. Likewise, in K.C. Arora’s case .(sup'ra) the rule permitted
inclusion of seniority and other benefits which were sought 1o be taken away
subsequently. The Supreme Court held such amendment/laier policy

decision o be arbitrary.

12.  In the present case, the Division Bench considered the effect of the

" 1959 circulars and the staff regulations governing employees of the FGI and

concluded that they were not entitled to the benefits of past military service.

The Court also noted other provisions. The Coutrt held as follows:

" 5. The respondenis are working in the category I post in
the FCL  The respondents after re-employment made

Wpe-4971/60 : ' 70l9



represeniuiions ihai iheir seniority may be fixed inking inio
accownt the military service rendered by them. The FCT
rejecied their represeniations. Thereafier, the respondents
JSiled writ petitions before this Court. The writ petitions were
allowed on ihe sirengih of the judvmeni of the Karnataka
High Court delivered in Civil Writ Petition No. 7695 of 1976
KP. Thomus vs. Union of India on 31.1.1977.

0. The appetlunt FCI iy aggrieved by the judgment of ihe
learned Single Tidge and preferred these appeals agaiist the

said judgmeni.
xxx xex xxx
34, - On careful analysis of aforesaid judgmenis i can

be safely concluded that the respondents in these appeals,
who are working with ihe FCI do not hold “civil post” either
in the Centre or the State Governments and consequently they
are nol enitited o ihe proieciion of Ariicle 311 of the
Constitution. In this view of the matier, the judgment of the
Rarnaiake High Couri in the case of K.P. Thoma (supra)
could not have been made npplgrab[( in the instant case by
the learned Single Judye.
XXX XXX XXE

40. On consideration of the iviality of fucts and
circwnstances, we are of the considered opinion that benefit
given io the petilioners in ithe judgmenis of Karnaivka and
Punjah & Harvana Figh Court camnot be extended to the
respondenis herein becanse of the aforesaid reasons. Both
these judgments were delivered on the peculiar facts and
circwmsiances of those cases. Therefore, luw luid down in
these cases cannot be made applicable to the respondents in
ihese appeals.”

13. On an careful analysis of all the circumstances, it is evident that

though the stand of the respondents that the petitioner was not a Combatant

Clerk, cannot be sustained, neveitheless, on account of the clear position in

the regulations of the FG| and the Division Bench ruling in Laxmi Narayar's

case the relief claimed, namely, fixation of seniority, promotion and grant of
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2

higher stages of pay (re-fixation) in the existing pay-scale by counting the

!

previous military service cannot be granted. In the result, the writ petition is

dismissed. No costs.

july 25, 2005 S. RAVINDRA BHAT, §
dka
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