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COEAM;-

HON'BLE MR JUSTICE B.C. PATEL, CHIEF JUSTICE
HON'BLE MR. JUSTICE BADAE DUEEEZ AHMED

1. Whether Reporters of local papers may be allowed
to see tliejudgment? ^

, r'To be referred to the Reporter or not? ' ^

3. Whetlier tlie judgment should be reported in
Digest?

BADAE DUEEEZ AHMED. .1

V . •

1. This judgment will dispose of FAO (OS) 414/2002 as well as

the writ petition (CW 2635/2002). Both were heard togetheras both deal

with the famous monument known as the Jantar Mantar at New Delhi.

2. Tlie FAO, which has been filed by the ArchaeologicalSurvey

of India (appellant) (hereinafter referred to as "the ASI"), arises from an

ad-interiminjunctiongranted in favour of respondentNos 1 & 2 in suit

i'' i no. 645/2002for perpetualinjunctionwhich was filed by them. The suit

had been filed because by a letter dated 23.5.2001 the New Delhi

MunicipalCommittee (NDMC) had asked the respondent nos. 1& 2 to

immediatelystop constructionat plot No. 14, Janpath Lane, New Delhi

and obtain the requisite permissionfrom the ArchaeologicalSurvey of

India (appellant) (hereinafter referred to as tlie ASI) in the first instance.

By the interim order passed under order XXXIX rales 1&2 of the Code of
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Civil Procedure, 1908 (hereinafter referred to as "the CPC"), the operation

of this letter dated 23.5.2001 was stayed. The result being that the

Respondent Nos. 1 & 2 could continue with tlie constmction of the new

building (after demolishing the old one). This building is coming,up at

plot no.14, Janpath lane. New Delhi and it is within 100 meters of Jantar

Mantar and this is being objected to by ASI.

3. The writ petition has been filed in Public Interest seeking

^ orders/dii-ectionsfrom this Court for the protection of the said monument

(Jantar Mantar) by, inter alia, preventingany newbuilding or constmction

coming up in the vicinity. In particular, the writ petition was directed

againstthe constructionbeingcarried out on the said Plot No.14, Janpath

Lane, New DeUii. •

^ V 4. The Jantar-Mantar îs an observatoiyconsistingof masonry-

built astronomicalinstrumentswhich wereerectedby MaharajaJai Singh
(

II of Jaipur (1699-1743). Though there is some dispute as to the exact

year when the Jantar Mantar was built, it is generallyacceptedtliat it was

establishedin 1724. This is the first of the five observatories^ncluding
1 See: [1] Delhi and its Neighourhood- Y.- D. Sharma: published by the Director-General

ArchaeologicalSurveyof India,New Delhi, 2001 (p 97); [2] Stone Obsermtoriesin India erected
by Maharaja Sawai Jai Singh of Jaipur (1686-1743A D.) at Deihi, Jaipur, Ujjain, Varanasi,
Mathura:PrahladSingh: BharataManisha:Varanasi; 197S.(p 186 - 187); [3] MonumentsofDelhi
- LastingSplendourofthe GreatMughab and Others: compiledby Maulvi ZafarHasan; volume
II; DelhiZail: Aryan Books International,New Delhi: 1997 reprint (firstpublished1919); [4] The
ArchaeologyandMonumentalRemainsofDelhihyCarrStephen:1876.
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tliose at Jaipur, Ujjain, Varaiiasi and Matliura, that MaliarajaJai Singli

built. Tlie need for building tlie observatory at Delhi ai-ose because

Maliaraja Jai Singh wanted to prepare new astronomical tables and star

cataloguesas he found some errors with the existingones. He expressed

his views to the Mughal Emperor Muhammad Shall (1719-1748) who

encouraged him to continue liis interest in research in the realm of

astronomy in the following words:

"since you, who are learned in the mysteries of
science, have a public knowledge of this matter,
having assembled astronomers and geometricians ,
of the faith of Islam and Brahmins and Pandits and
astronomers of Europe and having prepar-ed all the
apparatus of an observatory, do you so labour for
the ascertaining of the point in question Ltiat tlie
disagreement between the calculated times of those
phenomena, and the times at which. they aie
obsei-vedto happen, may Ix: rectified."

Anned with tlie support of the Muglial Emperor at DeUii, Mahaiaja Jai

Singh embarked upon his mission to build the observatoryat Dellii. He

was assistedby many astronomersfrom Persia, India and Europe. Buthe

died before the work was completed.

Tlie Jantar Mantar is not just one building but an entire complex

consisting of the following instmments —

/r
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No. Name of the
mstmment

Material Purpose Accuracy

I

Vlisra Yaotra !
^compositeinstrument) ;

Stone, mortar
and plaster

1-A Daksinovitti Bhitti \
Yantra (Meridianal
Wall Instrument)

Stone, mortar,
plaster,also a i
metal jX)inter
(gnomon)

Latitude of
place^ lengthof
Day and night,
rising and setting
time. Zenith
distance, altitude
and declination
at noon, etc.

45 seconds

1-B Samrat Yantra ,
(equatorialdial)

Stone, moitar
plaster

Local time, I. S.
T., Meridian
passtime, Zenith
distance,
altitude,
declination etc.

12 seconds

1-C Karka Rasivalaya
(Cancer Zodiac
instrument)

Stone, mortar
and plaster also
a metal
pointer(gnomon)

Longitude of
planets

1/10 degrees
(6 minutes
or 6 kalas)

l-D A.graYantra(amplitude
instrument)

Stone, mortar
and plaster

Observation of
sun-rise time, the
difference
between the
sunrise time and
6 o'clock

12 seconds

l-E NiyatCakraYantra(fix
or stable instrument)

Mari)le, stone
mortar and
plaster

Observation of
mid-day at
Greenwich.
Zurich, Notkey
(Japan) and
Seritchew (in the
Pacific Ocean)

8 seconds

2- Brhat Samrat (big
equatorialinstrument)

Stone, mortar
and plaster

Local time, I. S.
P. meridian pass
time. Zenith
distance,
altitude,
declination etc

Not in
serviceable
condition (2
seconds)

pr
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No. Name of the
imtmment

Material Piitpose Accuracy

2-A Sasthamsa Yantra
(sextant)

Stone, mortar
clusters.

Rising and
setting time,
length of day and
night, altitude,
Zeoitli distance,
declination.
Meridian pass
time etc

No more in
use.

3 Jai Prakasa Yantra (2)
(The auxiliary sphere
instrument)

Stone, mortar
and plaster,
original cross-
section of metal
wires and the
ring missing.a
metal pole as
gnomon.

Local time, 1ST,
altitude, azimuth,
meridian pass
time, declination,
longitude.
Ascendant and
staiting point of
per 10"" houseof
the zodiac.

Not in
sei-viceable
condition

4 Rama Yantra (2)
(altitude/azi muth
instrument)

Stone, mortar
and plaster.

Altitude and
azimuth of
planets.

1/10 degrees
(6 minutes
or 6 kalas)

5. The Jantar Mantai' represented tlie attainment of scientific

excellencein the field of astronomy in 18'" century India. It is anoflier

y jewel in our treasure-chestheritage. Undoubtedly,it needs preservation
for posterity. How do we preserve it and at what cost ? On the one hand

we have argumentsfor the preservationof our heritageat any cost and, on

the other, there is view tliat any preservationmust be tempered by the

growing need for new and high-risebuildings occasionedby the steep

growth inpopulationand the non-availabilityof vacant land. The matters

at hand relate to this tusslebetweenpreseivationand development.
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FAQ (OS) 414/2002;

6.1 This is an appeal directedagainst the impugnedjudgmentand

orderdated 30.10.2002passedby a LearnedSingleJudge (K. S.Gupta,J.)

of this Court while disposing of LA. No.2912/2002 filed under Order

XXXIX Rules 1 and 2 of the CPC by tlie Plaintiffs(respondents1 and 2

herein) and LA. No. 4479/2002 filed under Order XXXIX Rule 4 of the

CPC by the Defendant No.4 (the appellantherein). These applications

^ which were disposedof by the impugnedorder dated 30.10.2002had been

filed in Suit No. 645/2002for perpetual injunctionwhich had been filed

by theplaintiffs (respondents1 and 2 herein).

J

6.2 It was alleged in the'plaint that tlie plaintiffs (respondents1

and 2) were the owners of plot. No. 14, JanpatliLane, New Delhi. It is

alleged that on 11.2.2002^8.9.2002, the defendants Nos. 1 and 2

(respondents3 and 4 herein)(hereinafterjointlyreferredto as the NDMC)

had conveyedthe sanctionofbuildingplans which had been submittedby

tlie plaintiffsfor constractionof a building on the said plot No. 14 after

demolition of the old building which was tlien standing on the plot.

Certainconditionswere imposedand were required to be compliedwitli

by the Plaintiffs (Respondents 1 and 2). The Sanctioned Plans were

releasedby the NDMC on 5.3.2001 and the Raintiffs(Respondents1and

2), after demolishingthe old building standingon the said plot No. 14,

FAO(OS)414.02 WP(C)2635.02 ^ Pageno.7of45
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commenced digging operations. Appai-ently,while excavation was in

progress, the Plaintiffs (Respondents1 and 2) received a letter No. D-29-

31/CA/STC/N dated 23.5.2001 from the NDMC requiring them to stop

construction at the site immediately and obtain the requisite permission

from the AS I in the first instance. In tlie said letter of 23.5.2001, it was

indicated tiiat the Superintending Archaeologist, Archaeological Survey

of India, Delhi Circle, New Delhi by a letter dated 10.5.2001 had

informed the NDMC that unauthorised construction was being carried out

at tlie said plot No.14, Janpath Lane, New DeUii which fell in the

prohibited/regulated area of Jantar Mantar which was Centrally Pi'otected

Monument.

6.3 The plaint reveals tliat when the plaintiffs met with defendant

No.2 (respondent No.4) they were told that the ASI had objection to the

raising of the construction. It was submitted on behalf of the plaintiffs

that after the sanctioning of the building plan by the NDMC, the latter had

no authority to interfere with the construction of the building which was

as per the sanctioned plans. Accordingly, the Plaintiffs (respondents 1

and 2), in the said suit, prayed that a decree of perpetual injunction be

granted restraining the NDMC, the ASI and the Lt. Governor, Raj

Bhawan, Rajpur Road, Delhi from interfering with the construction to be

made by the Plaintiffs in accordance with the sanctioned building plans

FAOiOS) 414.02 ^ WP(C)2635.02 Page no.8 of 45
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and/or to resti-ainthem from demolishing any part thereof.

6.4 Along with the plaint, the Plaintiffs also filed an LA. No.

2912/2002 under Qi'der XXXIX Rules 1 and 2 of the CPC read witli

Section 151 of the CPC. By an order dated 22.3.2002, while issuing

notice for 6.5.2002, the learned Single Judge passed an order restraining

the NDMC from giving effect to its letter of 23.5.2001 subject to the

plaintiffs" fihng an undertaking witliin ten days that the construction on

tlie plot in question would be carried out strictly in accordance with the

sanctioned plans upto the height not exceeding 55 ft. It is pertinent to

note that this order dated 23.2.2002 had been passed in the absence of

defendant No.4 (appellant) (ASI).

6.5 Defendants 1 and 2 (respondents 3 and 4) filed a joint written

y statement and Defendant No.4 (the appellant) (ASI) filed a separate

written statement contesting tlie suit. .The main contesting parties were

the Plaintiffs on the one hand and the defendant No.4 (ASI) on the other.

In the written statement filed on behalf of the ASI, it was alleged that by a

Notification dated 3.5.1957 the Central Government declared the ancient

monument, "Jantar Man tar" to be a protected monument within the

nieaning of the Ancient Monuments Preservation Act, 1904 (hereinafter

referred to as the 1904 Act). It was further contended in the written

FAO(OS}414.02 & WP(C)2635.02 . ^ Page no.9 of45fm



statement that by ajiother Notification dated 8.1.1958 tlie earlier

Notificationof 3.5.1957was confirmedwhereby iJie Jantar Mantar was

declaredto te a protectedmonumentwithin the meaningof the said 1904

Act.

6.6 The Ancient Monuments and Archaeological Sites and

Remains Act, 1958 (hereinafterreferred to as the 1958 Act) came to be

X enacted. In exerciseof powersconferredby Section38 of the 1958 Act,

the Ancient Monuments and ArchaeologicalSites and Remains Rules,

1959 (hereinafterreferredto as the 1959Rules)were framed. UnderRule

32 of the 1959 Rules, the Central Government issued a Notificationon

16.6.1992declaringan areaupto100 metersfrom the protectedlimits and

furtherbeyond it upto 200 meters near or adjoiningprotectedmonuments

to be prohibitedand regulatedareas respectivelyfor the purposesof botli

mining operationand construction. Tlius, it was stated and submittedon

behalfof the ASI that this ban onconstructionwithin 100 metersfrom tlie

protectedlimitsof protectedmonumentscannotbe given ago-by and any

sanction or scheme formulated by ajiy authority, body or department

permitting construction within such area would be invalid. It was

contended that as the said plot i.e. Plot No. 14 Janpath Lane, New Delhi

was within 100 metere of the protected Jantar Mantar Monument, no

construction activity could be canied out thereon even if it were

FA 0(0S) 414.02 & WP(C)2635.02 /r
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sanctioned by the NDMC.

6.7 It is pertinent to note that in LA. No. 4479/2002 which was

filed on behalf of the ASI, tlie learned single Judge by an order dated

31.5.2002 modified the earlier order dated 22.3.2002 passed in LA.

2912/2002 to the extent that till the disposal of that application, the

plaintiffswould not carry out any constiuctionat the site beyond DPC

level and tliat even such constiuctionupto DPC level would be at the

risk and cost of tlie plaintiffsand tliat if ultimatelythe Courtcame to the

conclusion that no construction at the site could be permitted, such

construction would be liable for demolition.

6.8 Before the learned Single Judge, on the strength of the

Notifications dated 3.5.1957, 8.1.1958, 15.5.1991 and 16.6.1992 it was

contended on behalf of the ASI (appellantherein) that the plot No. 14

JanpathLane, New Delhi fell within 100 meters from the protectedlimits

of the protected monument Jantar Mantar and, therefore, no construction

whatsoevercould be carried out. Therefore, the ex pane ad interim

injunctiongranted on 22.3.2002in LA. 2912/2002ouglit to be lifted and

the applicationbeing LA. 4479/2002ought to be allowed. According to

tlie DefendantNo.4 (appellantherein) (ASI) no prima facie case had been

made out for the grant of an interim injunction and in any event the

FAOiOS)414.02 & \VP(C)2635.02 Pageno.li of45/r



balance of convenience lay against tlie grant of any such injunction.. On

the other hand, it was contended on behalf of the plaintiffs before the

learned Single Judge tliat the alleged Notification da-ted 3.1.1957 was

never published in the Gazette. As it was not so published, the

Notification had no effect in law and, tiierefore, the ancient monument

known as Jantar Mantai*was not a protected monument. Since by tliis line

of reasoning Jantar Mantar was not a protected monument, the

Notification dated 16.6.1992 placing the ban on construction within 100

meters from the protected limits of protected monuments, would have no

application whatsoever. That being the case, there was no impediment to

the construction of the building on the site plot No. 14 Janpath Lane, New

Delhi, particularly in view of the fact that the Iccal body/authority

concerned, i.e. the NDMC had already sanctioned their building plan.

6.9 Thus, as noted by the learned Single Judge himself, tlie

controversy between the parties (the plaintiffs on tlie one hand and the

defendant No.4 - ASI on the other) mainly centered around the issue as to

whether Jantar Mantar was a protected monument within the meaning of

Section 3 of the 1904 Act. It was noted in the impugned order that at the

request of tlie counsel for the ASI the case was postponed on several dates

to enable him to trace out the notification and file a copy of tlie purported

Gazette Notification dated 3.1.1957. However, despite these

FAO(OS)414.02 WP{C) 2635,02 Page no.l2 of45
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opportunities, no copy of the Gazette Notification was filed. It is further

recorded in the impugned order that the learned counsel for the ASI failed

to produce the copy of the Gazette Notification dated 3.5.1957

"'concedingtfiat the same hctcl not beenpublishedin the offtcicdgazette"

Before us, also, the gazettecopy of the Notification was not produced.

However, the learned counselfor the appellanttook seriousexception to

the recording in the impugned order that he had conceded that the

Notification dated 3.5.1957 had not been published in the Official

Gazette. The learnedcounselmade it clearbeforeus that, in fact, what he

had stated was that he was unable to trace out the copy of the Gazette

Notificationit did not mean tliat it had not been gazetted and that the

matter was yet to be established as a matter of fact in the suit itself. Tlie

leai-nedcounselwas at pains to argue that no such concession,in view of

the stand taken by the ASI could have been made. Beforeus, we close

this issue by observingthat the purportedconcessionbe disregardedand

we shall deal with this case as if no such alleged concessionhad at all

been made. However,the fact remains that till date there is no copy of the

GazetteNotificationdated 3.5.1957. As of today, it can be safelyinfeiTed

tliat the Notificationdated 3.5.1957has not been publishedin the Official

Gazette.

6.10 The learned Single .Judge was of the view that as the draft

FAOfpS)414.02 &WP(C)2635.02 Pageno.H of45



Notificationdated 3.5.1957was not publishedin the Gazette of India, it

wouldbe of no effect. For this conclusion,the leai-nedSingleJudge lelied

upon MahindmLai .Mm v. State of Uttar Fradeshand Others:AIR

1963 SC 1019 and Rafiv Kmmr Aemrwa! y. UOI: 1996 (38) DRJ 95

(DB.)

6.11 The learnedSingleJudgeconduded as unden

ts ince said draft notification was not published in
Gazette as required by section 3(1), the same was
ineffective and reference thereof in tlie notification
issued under Section 3(3) dated 8* Januaiy, 1958
was of no consequence. As a corollary,aforesaid
notificationsdated 15'^ May 1991 and 16'^ June
1992 cannot be of any help to defendantNo.4 in
the matter. Decision by the Government
Department to declare Jantar Mantar as a
prohibited monument itself cannot tantamount to a
notification under said Section 3(1)."

The learned Single Judge, in view of the aforesaid

observations,held that the Plaintiffs had established a prima facie case

for making the orderdated22.3.2002absolute. He also recordedthat the

balance of convenience was also in favoui* of the plaintiffs who were

likely to suffer UTeparable injiuy if tliey were not permitted to raise

consti'uctionon the suit plot in accordancewith sanctionedbuildingplans.

Consequently,by the impugnedorderdated 30.10.2002the learnedSingle

Judge disallowedLA. 4479/2002,recalledhis order dated 31.5.2002and

by making its order dated 22.3.2002absolute,allowed tlie plaintiffs" LA.
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No. 2912/2002-

6.12 This appeal against the impugned order dated 30.10.2002 was

argued at length and in great detail. We may say that the counsel on both

sides presented their case with felicity and eloquence and it was apparent

that they had researched the matter in depth. We need not refer to all the

submissions (oral as well as written) or to all the decisions cited at the

bar. Nor is it necessaryfor us to deal with each and every detail, nuance

and aspect of the matter which was unfolded before us by the learned

counsel. We need to confine ourselves to the issue at hand. The issue

being whetlier the plaintiffs had in fact made otit a prima facie case for

the grant of ad interim injunction and secondly, whether the balance of

convenience lay in favour of the plaintiffs. In the context of this case, the

central issue is with regard to the controversy as to whether Jantar Mantai

ls a protected monumentunder the 1904 Act and second,whetlierplot No.

14, JanpatliLane,New Delhifell within 100 metersof tlie protectedlimits

of a protected monuments?

6.13 Before we embark on a discussion on these central issues, it

would be necessary to put aside certain aspects of tlie case. First of all, it

is pointed out tliat we are dealing witli this appeal as if no concession had

. been made by the leai'nedcounselfor tiie ASI. Secondly, it is accepted
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J-

as a matter of fact tliat till the date of this judgment neither party has been

able to place before us the gazette copy of tlie Notification dated

3.5.1957. Accordingly, we proceed with this case as if the Notification

dated 3.5.1957 was not published in the official gazette. Thirdly, it is

assumedand acceptedthat the plans for the building to be constructedby

the plaintiffs (respondents 1 and 2) on the suit plot had been sanctioned

(subject to certain conditions) by the respondents 3 and 4 (NDMC).

Therefore, if the impediment under the Notification dated 16.6.1992 is not

to apply to the suit plot, the building to be conshaicted on the suit plot,

cannot be objected to. Fourthly, the scheme known as "Janpath Lane

Redevelopment Scheme" which was prepared in particular under the

Delhi Development Authority Act, 1957 would be applicable if the said

ancient monument "Jantar Mantar" is not a protected monument.

-j'' 6.14 We now considertlie first and foremostquestiontliat has to be

examinedin this appealand that is - whether Jantar Mantar is a protected

monument or not? Let us examine the Notification dated 3.5.1957. Since

the entire case turns upon tliis Notification,it would be appropriateto set

it out in full:-

"TO BE PUBLISHED IN THE GAZETTE OF INDIA
PART n SECTION m.

No. F.3-76/50-0.1
Government of India,
Ministiy of Education.
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New Delhi,datedthe 3rd May. 1957.

NOTIHCATTON
(ARCHAEOLOGY)

In exeicise of powere conferred by sub-section (1) of
section3of the AncientMonumentsPreservationAct, 1904 (7 of 1904)
and in suf^rsessionof notificationof tlie Governmentof India Ministry
of EducationNo.F.3-76/50/0.1dated the 4"^ October, 1956, the Central
ijovernment hereby declares the ancient monument described in the
Scheduleannexedheretoto be aprotectedmonumentwithin the meaning
of the said Act.

(Sd/-
(Rameshwai-Dass)

•n,e Publisher, UnderSecreta,, '
Gazette of India,
New Delhi."

An examinationof the Notificationdated 3.5.1957reveals that it was to

be publishedin the Gazetteof IndiaPart II SectionIE. Whetheror not it

was published is yet uncertain. As indicated above we are proceeding
with the matteras if it had not teen publishedin tlie Gazetteof India. Tlie

Notification dated 3.5.1957 further i-eveals that it had been issued in

exercise of powers confeiTed under Sub-Section(1) of Section 3 of tlie

1904 Act and that it had been issued in supersessionof the Notificationof

the Governmentof India, Ministiy of EducationNo. F.3-76/50/C.1dated

4.10.1956. It lastly reveals lhat by virtue of the Notification dated
3.5.1957 the Central Government declared the ancient monument

described in the schedule annexed thereto to be a protected monument
within tlie meaning of the said Act, i.e., the 1904 Act. Tlie schedule is
also ofgreatrelevanceand, therefore,is set out in fiill:-

414.02 A WPiQ 2635.02 , ^
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Ct. Locality Name of
Monuments

Area Boundry East, South, North
West

Ownership

1 2 3 4 5 6
Delhi New Dellii Jantai" Mantar Protected

area 5.39
South: South India Club, 9, Jantar
Manta- Road.

East: Low land with a modern
temple & well.

West: Jantar Mantar Road.

North-East: Partap Singh
Building.

North-West; Parliament Street

Government
of Rajastlian

Tlie aforesaid schedule reveals that Jantar Maiitar is comprised in a

protected area of 539 acres and is bounded as indicated therein. The

ownershipis shown as that of the Governmentof Rajasthan.

6.15 The Notificationof 4.10.1956 which was referred to in the

Notificationof 3.5.1957was publishedin the Gazette of India in Part II,

SectionIII on 13.10.1956. A copy of the said GazetteNotificationdated

4.10.1956 was placed before us. The said reads as under:-

"MINISTRY OF EDUCATION
ARCHAEOLOGY

New Delhi, the 4'^ October 1956

S.,R^. 2306. - In exercise of the powers conferred by sub
section (1) of Section 3 of the Ancient Monuments
Preservation Act, 1904 (7 of 1904), the Central Government
hereby declares tlie ancient monuments described in the
Schedule annexed hereto to be a protected monument within
the meaning of the said Act.

SCHEDULE

rAO(OS) 414.02 & WP{C) 2635.02 Page no.18 of 45
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NO

DISTRICT

DELHI

LOCAUTY

NEW
DELHI

NAME OF

Monument]

JANTAR
MANTAR

AREA

PROTECTED
AREA 5.39

BOUNDARY:

EAST
SOUTH,
NORTH,

WEST

South:
South India
Club, 9,
Jantar
Mantar

Road.

East; Low
land with a
modern
temple &
well.

West: Jantar
Mantar
Road.

North-East:
Partap
Singh
Building.

North-West:
Parliament
Street

WHETHER
IN

REUGIOUS
USE

No

OWNER

SHIP

Maharaja
of Jaipur

|]N'o.F-l-:7_6WO-C-_l]
dTchakravar^,
Under Secretary."

REMARKS

This Notification of 4.10.1956 although referred to in the Notification of

3.5.1957 was not produced before the learned Single Judge. Under

normal circumstances,we would have thought it fit and proper to have

remanded the matter to the Trial Court for consideration afresh in view of

this Notificationdated 4.10.1956 but as the matter had been argued

threadbarebefore us and the partieshad invited a decisionon this aspect

also we are not remitting this matter to the Trial Court but ai'e deciding

tlie issue here itself in appeal.
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Central Governmentdeclared Jantar Mantar, having a protectedarea of

5.39 acres and having boundariesas described in the schedule, to be a

protectedmonumentwithin the meaningof the said Act of 1904. In fact,
on a comparison of the two Notifications i.e., the Notifications of
4.10.1956and 3.5.1957,it is cleai' tliat they are virtuallyidentical. Only

two differences are appai-ent. One difference being that while the

Notification dated 4.10.1956 was gazetted, the Notification dated

3.5.1957was not. The other differencebeen that in the schedule to the

Notificationdated 4.10.1956the ownershipof JantarMantar is shown as

that of "Maharajaof Jaipur" whereas the scheduleto the Notificationof

3.5.1957shows the ownershipof Jantar Mantar as that of Government

of Rajasthan". Apparently,the Notificationof 3.5.1957was only to be
broughtout to put the record straiglitas regards the ownershipof Jantar

Mantar. The Maharajaof Jaipur, as a consequenceof the merger of the

erstwhilestateof Jaipurwas no longer the owner of the ancientmonument

known as Jantai' Mantai- as it was not his privateproperty. There is no

dispute widi regard to this. So, the question of ownershipapart, by the
Notificationdated 4.10.1956 itself, which was also published in tlie

gazette of India, the Jantar Mantar stood declared as a protected
monument.

6.17 The inter-playbetween the Notificationsdated 4.10.1956and
FAO(OS)414.02 WP(C)2635.02
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3.5.1957 needs to be considered in the context of the provisions of 1904

Act. Section 3 of the 1904 Act reads as under:-

"3. R-otected monuments.-- (1) The Central
Government may, by notification in the Official
Gazette, declare an ancient monument to be a
protected monument within the meaning of tliis
Act.

(2) A copy of every notification published under
sub-section (1) shall be fixed up in a conspicuous
place on or near the monument, together witli an
intimation tliat any objections to the issue of the
notification received by the Central Government

- witliin one month from the date when it is so fixed
up will be taken into consideration.

(3) On the expiiy of the said period of one month,
tlie Central Government, after considering the
objections, if any, shall confirm or withdraw the
notification.

(4) A notification published under this
section shall, unless and until it is withdrawn, be
conclusive evidence of tlie fact that the monument
to which it relates is an ancient monument v^thin
the meaning of this Act.

(•
V

(•

Sub-Section (1) makes it clear that the Central Government may, by

notification in the Official Gazette, declare an ancient monument to be a

protected monument within the meaning of 1904 Act. Therefore, before

an ancient monument could be regarded as a protected monument within

the meaning of the 1904 Act, two conditions have to be fulfilled and they

are: (1) the Central Government must have by notification declared the

ancient monument to be a protected monument; and (2) such notification
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must have been published in the officialgazette. We are in agreement
with tlie contentions of Mr. Lekhi, the learned Senior Counsel who
appearedon behalfof the Plaintiffs(respondents1and 2), that unless the
Notificationis publishedin the OfficialGazetteit wouldhave no meaning
at all. When athing is required to be done in aparticularmannerby die
statute then it must be done in that manner alone or not at all This
propositionis too well settledto requireany fuitheraigument. We are m
full agreementwith Mr: Lekhi that withoutpublicationof the Notification
in the officialgazetteaNotificationpurportingto be one under Section3
would be of no effect in law. Accordingly, the Notification dated
3.5.1957,althoughit exists in the files of the CentralGovernment,sinceit
was not publishedin the OfficialGazette,would be of no effect in law.
Therefore, the position would be as if no Notificationat all had been
issued on 3.5.1957.

6.18 Now, where does this leave us? The Notification dated
3.5.1957which "merely"sought to bring about ttie change in ownership
of Jantar Mantar, was issued in supersession of the Notification of

' 4.10.1956. If the Notificationof 3.5.1957 had been publishedin the
OfliicialGazette, it wouldhave taken effect in law and from that date (he
earlierNotificationdated 4.10.1956would have stood supe^eded. But,
this is not what has happened. The Notificationof 3.5,1957 was not

^ Pass fio,22 of 45FAO(OS)414.02 &WP(C)2635.02 ^
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6.20 It is ail admittedpositionthat things doneunderthe said Act of

1904 have been saved by virtue of Section 39 (2) of the Act of 1958.

Therefoie,the declarationof Jantai- Mantar as a protectedmonumentby

the Notificationof 4.10.1956was specificallysaved by the provisionsof

Section 39 (2) of the 1958 Act, the repeal of tlie 1904 Act

notwithstanding. It is under the powers confeiTedby Section 38 of tlie

1958 Act that the said Rules of 1959 came to be made by the Centi-al

Government. It wouldbe pertinentto set out the provisionsofSection38

of the 1958 Act which reads as under

"38.Power to make ni]es.-(l) The Cenu-al Government may, bv
notification in the Official Gazette and subject to tlie condition
ofpreviouspublication,makerulesfor carryingout the purposes
of this Act.

(2) In particular, and without prejudice to the generality of the
foregoingpower, such mles may provide for all or any of the
followingmatters,namely

(a) the prohibitionor regulationby licensingor othewiseof
mining,quariying,excavating,blastingor any operationof
a like natureneara protectedmonumentor the construction
of buildings on land adjoining such monument and the
removal of unauthorised buildings;

(b) the gi-ant of licencesand {^missionsto make excavations
for archaeological purposes in protected ai'eas, the
authoritiesby whom and the restrictions and conditions
subject to which, such licences may be granted, the taking
of securities from licensees and the fees that may be
charged for such licences;

(c) the right of access of tlie public to a protectedmonument
and the fee, if any, to be charged therefor;

(d) the form and contents of the report of an ai-chaeological
officer or a licensee under clause (a) of sub-section (1) of
section 23;

(e) the form in which applicationfor pemiissionunder section
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19 or secrion 25 may be made and the particulars which
they should contain;

(f) the form and mannerof preferringappeals under this Act
and the time within which they may be preferred;

(g) the mannerof serviceof any orderornoticeunder this Act;

(h) the manner in which excavations and otha- like operations
for archaeologicalpurposesmay be carriedon;

(i) any othermatterwhich is to beor may beprescribed.

(3) Any rule made under this section may provide that a breach
tliereof shall be punishable.-

(i) in the case of a rule made with reference to clause (a) of
^ sub-section (2), with imprisonment which may extend to

three months, or with fine which may extend to five
thousand rupees, or with both.

(ii) in the case of a rule made with reference to clause (b) of
sub-section (2), with fine which may extend to five
thousand rupees;

(iii) in the case of a rule made with reference to clause (c) of
sub-section (2), with fine which may extend to five hundred
iTipees.

(4) All ailes made under tliis section shall be laid for not less than
thirty days beforeeach Houseof Parliamentas soon as possible
after they ais made, and shall be subject to such modifications

W f as Parliament may make during the session in which they are so
laid or the session immediately following."

The 1959 Rules came into force on 15.10.1959. Section 2(f) defines

"prohibitedai'ea" and "regulatedarea" to mean an area near or adjoininga

protected monumentwhich the Central Governmenthas, by notificationin

the Official Gazette, declai-ed to be a prohibited area, or, as tlie case may

be, a regulated area, for puiposes of mining operation or construction or

both. Chapter VII of 1959 Rules deals with mining operation and
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constructionnear protectedmonuments. Rule 31 prescribes that before

declaring an ai'ea near or adjoining a protected monument to be a

prohibitedareaora regulatedaj-eafor the purposesofminingoperationor

constructionor both, tlie CentralGovernmentshall, by notificationin the

OfficialGazette,give one month's notice of its intention to do so, and a

copy of such notificationshall be affixed in a conspicuousplace neai- the

area. Sub-Rule(2) of Rule 31 requires tliat eveiy such notificationshall

specify tlie limits of the area which is to be so declared and shall also call

for objections,if any, from interestedpersons. In terms of Rule 32, after

the expiry of one month from the date of tlie notificationunder Rule 31

and after considering the objections, if any, received witliin the said

period, tlie Centi-al Government may declare, by notification in the

OfficialGazette, the area specifiedin the notificationunder Rule 31, or

any patt of such area, to be a prohibitedarea, or, as the case may be, a
A

regulated area for the purposes of mining operation or constructionor

both. Once the declarationof the prohibitedarea or regulatedarea near a

monumentis made underRule 32 of the 1959Rules, no person other than

an archaeologicalofficer shall undertake any mining operation or any

construction (a) in a prohibitedarea or (b) in a regulated ai'ea except

under and in accordance with the terms and conditions of a licence

grantedby the Dij-ectorGeneral, ASL This is so providedin Rule 33 of

tlie 1959 Rules. Rule 34 provides for the mode of applicationfor a
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licencefor constructionin aregulatedarea. Rule 35 providesfor the grant

orrefusal of licence. Tlie cancellationof licence is providedunder Rule

36 and anyperson aggrievedby an order made underRule 35 or Rule 36

may preferan appeal to the CentralGovernmentin terms of the provisions

of Rule 37. Rule 38 empowers the Central Government to direct the

owner or occupierof an authorised building in a prohibitedarea or in a

^ regulatedareaor ofa buildingor part thereofwhichhas been constructed

in conti-aventionof any of the conditionsof a licencegrantedunder Rule

35 to remove such building or part thereofwithin a period specified in

that order. Rule 39 sets out the penalty inter alia for unlawfully

undertakingany mining operationor constructionin aprohibitedarea or

in a regulated area. Such an offence would be punishable with

imprisonmentwhich may extend to three months or with fine which may
extend to five thousand rupees or witli both.

rv - r

6.21 The Notificationdated 16.6,1992has been issued under Rule

32 of the 1959 Rules. The same has been published in the Official

Gazette. The Notification reads as under:-

"DEPAMTMENT OF CULTURE
(ArchaeologicalSui-veyof India)
New Delhi, die 16^' June. 1992.

(ARCHAEOLOGY)

S.O. 1764-Whereasby the notificationof theGovernmentofIndiain the
DepartmentofCulture,ArchaeologicalSurveyofIndiaNo. S.O. 1447
datedthe 15* May, 1991 publishedin GazetteofIndia,Part-H Section3
sub-section(ii) dated25*^ May, 1991, the CentralGovernmentgaveone
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month'snotice of its intention to declare area upto 100 metres from the
protectedlimits,and furtherbeyondit upto200 metersnearor adjoining
protectedmonumentstobe prohibitedand regulatedareasrespectively
for purposesof both miningoperationand constraction.

And whereas the said Gazette was made available to the
publicon tlie5* June, 1991.

And whereas objections to the mddng of such declai'ation
received from the person interested in the said areas have been
consideredby the Central Government.

Now, therefore,in exerciseof the powei-s conferredby Rule 32 of the
Ancient Monument and Archaeologicalsites and Remains Rules, 1959,
the Central Governmenthereby declares the said areas to be prohibited

>v and regulatedareas. This shall be in addition to and not in any way
- prejudicethe similardeclarationsalready made in respectof monuments

at FatehpurSikri; Mahabalipuram;Golcunda Fort, Hyderabad(Andlira
Pradesh); Thousands Pillared Temple, Hanamkonda, Distt. Wai'angal
(Andhra Pradesh); Shershah'sTomb, Sasaram (Bihar); Rock Edict of
Ashoka, Kopbal, Distt. Raichur (I^arnatka); Gomateshwara Statue at
Sravanbelgola,DistrictHassan (Karnatalca);ElephantaCaves, Gharapur,
District Kolba (Maharashtra).

rNo.F.8/'2/90-M-M.C.
M.C. Joshi, Director General"

An examination of the said Notification of 16.6.1992 reveals tliat earlier

by a Notificationdated 15.5.1991 publishedin the Gazette of India, tlie

Central Government, in keeping with tlie provisions of Rule 31 of the

1959 Rules, gave one montli's notice of its intention to declai-e aii arca

upto 100 metens from the protectedlimits and furtherbeyond it upto 200

meters near or adjoining protected monuments to be prohibited and

regulatedareas respectivelyfor the purposesof both mining operationand

construction. It was also recited in the Notification dated 16.6.1992 that

the Gazette catTying the earlier Notificationdated 15.5.1991 was made
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available to the public on 5.6.199 L The objections that were received

from persons interested were considered by the Central Government and

thereafter, by virtue of the Notification dated 16.6.1992, in exercise of the

powers conferred by Rule 32 of the 1959 Rules, the Central Government

declai-ed the areas upto 100 meters form the protected limits and further

beyond it upto 200 meters near or adjoiningprotected monuments to be

prohibited and regulated areas respectively. It was made cleai' tliat tliis

general declaration with regard to all protected monuments was in

addition to similar specific declarations made in respect of certain

specified monuments.

6.22 An argument had been raised that an omnibus Notification

such as the Notification dated 16.6.1992 could not at all have been issued

inasmuch as the provisions of Rule 32 of the 1959 Rules refer to "a

protected monument" and not to protected monuments generally.

Secondly,it was submittedthat acopy of the Notificationwas required to

be affixed on a conspicuousplace "near the area." This, also, according

to the learned counsel for the respondents 1 and 2, implied that a

declai-ationofa prohibitedor regulatedarea under Rule 32 could only be

made, after following the procedure prescribed under Rule 31, with

respect to "specific protected monuments" and not to "protected

monuments" all over India, generally. Although, this argument seems
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attractive at first blush, it is immediatelydispelled by looking at the

provisionsof Section 13 of the GeneralClausesAct, 1897 which provides

tliat in all Central Acts and Regulations, unless tliere is anything

repugnantin the subject or context,words in the singulai-shall include

tlie plural, and vice-versa. Reading the provisionsof Rule 31 with the

provisionsof Section 13 of the GeneralClausesAct, 1897, it does appear

tliat Rule 31 caii be read as referringto not just "a protectedmonument"

but to "protectedmonuments"and die copy of the Notificationsbe affixed

in conspicuousplaces not just neai- the ai'ea of "a protectedmonument"

but to "protectedmonuments". In other words, if the Notificationis to

apply to all protectedmonuments then it must be given wide publicityin
all the ai'eas. However, we need not labouron tliis aspect as no argument

had been addressed as to whelher the Notificationunder Rule 31 was

affixedin Ihe concernedareas. The presumptionis that itwas so affixed

in view of the fact that the Notification dated 16.6.1992 hns been

published in the Official Gazette.

6.23 The discussionso far reveals that .Tantaj-Mantar is aprotected

monumentby virtue of a Notificationdated 4.10.1956read witli Section

39(2) of the 1958 Act and that the Notification dated 16.6.1992prohibits

consti-uctionwithin 100 meters from the protected limits of protected

monuments.
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6.24 Faced wilh tiiis situation,Ndr. Lekhi witli his usual ingenuity
next referred to the provisions of the Dellii Development Act, 1957
(hereinafterrefeixed to as "the DDA Act"). Tlie preamble of the Act
indicatesliiat it was to providefor the developmentof Delhi accordingto
plan and for matters ancillaty thereto. Section 2 (d) describes
^evelopmenfto mean can-yingout of building,engineering,mining or
other operationsin, on, over or underland or the malcuig of any material
change in any buildingor land and includesredevelopment. Section7of
the DDA Act contemplates the conduct of a civic survey of and the
provisionof amasterplan for Delhi indicatingtlie land-use in each of the
zones. Section8 deals with zonal developmentplaiis which inter aha
includes site-plan and use-plan for the development of the zones and
which indicate the approximate locations and extent of land uses
proposed in the zone. By virUie of Section 9 the Master Plan and the
Zonal DevelopmentPlan ai-e to be submittedby the DDA to the Central
Government for its appi'oval. The procedure to be followed in tlie
preparationof and approval of the plan is prescribedunder Section 10.
Section12 (3) of the DDA Act specificallyprohibitsdevelopmentof land,
after tiie commencement of the Act, unless (1) where the area is a

developed area, permissionfor such developmenthas been obtained in
writingfrom the DDA in accordancewith the provisionsof the Act and/or
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(2) where the area is an area other tlian a developmentarea, approvalof,

orsanctionfor, such has been obtained in writingfrom the local authority

concernedor any officeror authoritythereofempoweredor authorisedin

tliis behalf, in accordancewitli the provisionsmade by or under the law

governing such authority or until such provisions have been made, in

accordancewith the provisionsof the regulationsrelating to the grant of

permissionfor developmentmade under the Delhi (Control of Building

Operations), Act, 1955, and in force immediately before tlie

commencementof Oie Act. Section 12 (4) categoricallyprovides that

after tlie coming into operation of any of the plans in any ai-ea no

developmentshall be undertakenor carried out in that area unless such

development is also in accordancewitli such plans. According to Mr.

Lekhi, the suit plot falls in an areawhich is other than a developmentarea

and, therefore,the developmentthat has to be undertakenor canied out in

such an area can only be done after sanctionin writinghas been obtained

from the local authority concerned, hi this case, the local authority

concei'nedis the NDMC. Mr Lekhi submits tliat the proposed building

that was being constiiictedon the suit plot was with the sanctionof the

NDMC and, therefore, the provisions of Section 12 (3) were complied

with. According to Mr Lekhi the provisions of the DDA Act had an

oveiTidingeffect and it was not open to the ASI to stop any constmction

which had been specificallypermittedunder the DDA Act. It was also
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submitted that the Notification dated 16.6.1992 has been issued in

exerciseof the powers under Rule 32 of tlie 1959 Rules which in turn

have been framed by the Central Government under Section 38 of the

1958 Act. The Master Plan for Delhi is also, as pointed out above,

approved and authenticatedby the Central Governmentunder the DDA

Act. It seems that something which is permitted under the Master Plan

and the DDA Act is prohibitedby the Notificationdated 16.6.1992under

the 1958 Act. Both the DDA Act of 1957 and the said Act of 1958 are

pieces of CentralLegislation. Appai-ently,tliere is a conflictbetween the

provisions of the two Acts. Mr Lekhi, therefore, suggested that in such a

situation the special provisions of the special act would override the

general Act. According to him, the DDA Act was the special Act whereas

the 1958 Act was the general Act.

6.25 Mr Lekhi also refeiTed to the provisions of Section 53 (2) and

Section 53 (3) of the DDA Act which read as under:-

"53. Effect of other laws-(l) x.xx xxxxxx xxxxxx xxxxxx

(2) Save as otherwise provided in sub-section (4) of section 30 or
sub-section (8) of section 31 or sub-section (1) of this section, the
provisions of this Act and the rules and regulations made
thereunder shall have effect notwithstanding anything inconsistent
therewith contained in any other law.

(3) Notwithstanding anything contained in any such otlnerlaw~

(a) when permission for development in respect of any
land has been obtained under this Act such
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developmentshall not be deemed to be unlawfully
undertakenor carriedput by reason only of the fact
that permission, approval or sanction required
under such other law for such developmenthas not
been obtained;

(b) when {permission for such development has not
been obtained under this Act, such development
shall not be deemed to be lawfully undertaken or
carried out by reason only of the fact that
permission, approval or sanction required under
such other lav^ for such development has been
obtained."

The aforesaid provisions refer to Sections 30 (4), 31(8) and 53 (1).

Section 30 deals with the order of demolition of a building and sub

section (4) thereof specificallystates that the provisions of that Section

(ie., section30) shall be in additionto, and not in derogationof, any other

provisionrelating to demolitionof buildingscontained in any otlier law

for the time being in force. Thus, if demolitionis providedfor under the

1958 Act, it would saved by this provisionread witli Section53 (2) of

tlie DDA Act. Section 31 of the DDA Act refers to the powers to stop any

developmentactivity. Sub-section(8) thereofclearly stipulates tliat tlie

provisions of this (i.e. Section 31) shall be in addition to, and not in

derogation of, any other provision relating to stoppage of building

operationscontainedin any otlier law for the time being in force. This

provision read with Section 53 (2) of the DDA Act also makes it cleai'

that if the 1958 Act providesfor the stoppageof buildingoperationsthen

tlie provisions of Section 31 shall not be in derogation thereof but in
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addition tliereto. Section 53 (1) of tlie DDA Act pertains to the Slum

Areas (Improvementaiid Clearance) Act, 1956 with which we ai-e not
concerned. Sub-Section(3) of Section53 provides liiat notwithstanding

anytiling contained in any such law including the 1958 Act, when
permissionfor development has been obtainedunder the DDA Act, such
developmentshall not be deemed to be unlawfullyundertakenby reason

only of tlie fact tliat permission,approvalor sanctionrequiredunder such
other law for such developmenthas not been obtained under tlie DDA

Act. A reading of the provisions clearly indicates tliat insofar- as

developmentis concernedtlie provisionsof the DDA Act are to apply to
such developmentindependentlyof provisionscontainedin any otherlaw.
This does not necessarilymean that the provisionsof the DDA Act aie to

apply in supersessionof or in derogation of the provisionsof the other
law. The entireargumentof Mr Lekhi is based on the premise that there

is aconflictbetweenthe provisionsof the 1958 Act and those of tlie DDA

Act. We are not in agi'eementwith the submissionof Mr Leldii. It is true

that for any developmentactivityin Delhi the provisionsof the DDA Act
have to be compliedwith but Ms does not mean that the provisionsof the
otherapplicableActs such as the 1958 Act are to be given acompletego
by. In fact, proceedings qua demolition and stoppage of building
activitieshave expresslybeen saved by the provisionsof Section 53 (2)

of the DDA Act. It cannotbe said thatwherea sanctionor an approvalof
FAO(OS)414.02 &WPiQ 2635.02
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enactmentalone will not decide the questionwhether it is of a general

nature or of a special kind. Therefore, in our view the 1958 Act is tlie

specialact and the DDA Act is the generalact. In tliis view ofthe matter

also, even if it is assumed tliat there is a conflict, the 1958 Act would

prevail. Furthermore,the 1958 Act is the later Act and it would in

normal circumstancesprevailover the earlierenactment.(See: 2001 (3)

see 71, 1999 (5) see 624 and AIR 1994 SC 1130). The prohibition

contained in tlie Notification dated 16.6.1992 would te a bar to any

consti-uctionactivity within 100 meters of tlie limits of the protected

monuments.

6.27 It was further contended on behalf of the respondents 1 and 2

tliat therewere otherbuildingswithin 100 meters of Jantar Mantai"which

had ah'eady been constructed and, therefore, they also ought to be

demolished. In this context, it must be remembered tliat merely because

ail illegalityis committedby certainpersons anotiierpersoncaiinotclaim

a right to pei*peti-ate a fui'ther illegality on the foundation of such

instances. The wrong, if any, committed by others would not enable the

plaintiffs(respondents1 and 2) to commit thewrong on the reasoningthat

the wrongs that have been committedby others have not been dealt with

by the authoritiesconcerned. In this instance, it was pointed out that

thereaie otherbuildingsin the vicinity,such as the NDMC buildingitself
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and buildingof DLF Limitedwhich are within tlie prohibitedzone of 100

meters. In this regard, the appellant (ASI) has filed an affidavit on

24.2.1992 indicating that the buildings - Park Hotel, Bank of Baroda,

State Bank of India, DLF Main Building, Namin Bhawan, General

WilliamMasonicClinic and Plot No.l, Janpath Lane, New Delhi, all fall

within 100 metei-s of the protectedlimits of Jantai-Mantar. However,all

tliese buildings had been constructed prior to the issuance of the

Notificationdated 16.6.1992and, therefore,would not be coveredby it as

it is prospectivein operation. The NDMC itselfhas two buildingsin its

complex. Tlie old buildingis within 100 meteis but was constructedprior

to 1992. The otlierbuildingof the NDMC which has come up after 1992

is beyond tlie distanceof 100 metersfrom Jantar Mantar. Only aportion

of its basement falls within 100 meteis and that portion has been

undertakenby NDMC not to be used. In any event, tliis is not the subject

matter of the suit. Tlie issue in the suit is whether the NDMC, acting on

the basis of the instructionsissued by the ASI in view of the Notification

dated 16.6.1992,can du-ect the stoppageofbuildingactivitybeingcarried

on by the plaintiffs(respondents1 and 2) in the suit plot. The answer,

primafacie, is - Yes, because there is a prohibitionagainst tlie canying

out of any such activityin terms of the Notificationdated 16.6.1992.
5

6.28 Therewas some disputewith regard towhetherthe buildingat
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plot No. 14 Janpat Lane, New DeUii fell within 100 metere of the

protectedmonumentor not. It was contendedon behalf of the plaintiff

(respondents 1 and 2) that the distance of 100 meters ought to be

measured from the monument itself. On the other hand, it was contended

on behalf of the ASI that tlie point of reference should be the outer limits

of the protected monument i.e., tlie boundary wall. This issue can be

easily resolvedby a referenceto the Notificationdated 4.10.1956and the

Notification dated 16.6.1992. The Notification dated 4.10.1956 clearly

refers to the protected ai'ea as comprising 5.39 acres. It is not in dispute

that the entire ai-ea within the boundary wall comprises of tliese from 5.39

acres. Thus, reading the 1956 Notification itself makes it clear that what

is protected is not just the buildings/structurescomprised within, which

collectively go by the name Jantar Mantar, but the entire area of 5.39

acres. Now, reading the Notification dated 16.6.1992, it is appai-ent that

what has been prohibited is mining and construction activity within 100

meters "from the protected limits" of the protected monuments.

Therefore, the measurement that has to be obtained is not, from the

structiu-esbut from the boundaiy wall or in other words from "tlie limits

of the protected area". If that is so, then there is no dispute tliat the

proposed building at plot No. 14, Janpath Lane falls within 100 meters

tliereof. Therefore, prinia facie, there is a prohibition on the canying on

of any building activity on plot No. 14 in view of the Notification dated
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16.6.1992. In tliis view of the matter the impugned order dated

30.10.2002 cannot be sustained and is set aside.

CW No. 2635/2QQ2,

7.1. This is a writ petition filed in public interest for the protection

of the ancient and protected monument known as Jantar Mantai'. It is

prayed in the writ petition that the NDMC (Respondent No.4) and M/s

Rawal Apartmerit (Pvt.) Ltd. (Respondent No.8) (Plaintiff No.2 in the

Suit No. 645/2002) be directed to stop construction of their respective

buildings in the vicinity of Jantar Mantai'.

7.2 Insofar as Rawal Apartment (Pvt.) Ltd. is concerned, theii*

construction activity related to the construction of the building in plot No.

14 Janpath Lane, New Delhi. They along with Mr Narender Anand had

filed the Suit No. 645/2002 for perpetual injunction from interfering with

the construction of the building. That suit is pending before this Court.

An interim injunction had been granted by a learned single Judge of this

Court by his order dated 30.10.2002 which was impugned in FAO (OS)

414/2002. We have just disposed of the said appeal and set aside the

order dated 30.10.2002. Tlius, insofar as the construction of the building

on plot No. 14, Janpath Lane, New Delhi, is concerned, that issue no

pr
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longersurvivesfor the time being till the suit is finally disposedof. No

further directionsin thewrit petitionare needed in tliis respect.

7.3 Insofar' as the building being constracted by the NDMC is

concerned,wehaveakeady touchedupon this matterin ourjudgmentand

order in the said FAO(OS) 414/2002. We have indicated that the old

buildingofNDMC had ah'eadybeen constructedprior to the Notification

dated 16.6.1992 and, therefore, the Notification, being prospective in

operationwould not apply to it. The secondbuildingofNDMCwhichwe

referred to as the new buildingwas constructedafter the said Notification

of 16.6.1992. However, it has been noticed that only a portion of tlie

basementof this buildingfalls witliin 100 meters of .lantarMantar. With

respect to that portion the NDMC has given an undertakingto the ASI

that they shall not use tlie same. Tluis, no furtheraction in respectof this

building also is necessary.

7.4 Before parting with this case, since this is a petition filed in

public interest, we would like to mention that there is always a trade-off

between preservationon the one hand and developmenton the other.

Public interest lies in striking a balance between the opposingforces. On

the one hand, we would like to presei-ve our precious and valuable

heritageand on the otherwe would not like this to be the reason to put a

halt to further development and progress. As long as land is freely
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available, one can go on constructing new buildings without disturbing

the old structures but, when land becomes scarce and there are no vacant

plots left then any new building must be at the expense and cost of an

older one. It is in this context that a duty has been cast upon tlie State to

earmark and pick out those buildings and structures which are not to be

touched at all and which are the embodiments of our heritage and

historical development of our civilisation. Jantar Mantar is one such

monument. It is the first obseivatory of its kind in India. As mentioned

above, earlier astronomical data was compiled without any scientific

study. Maharaja Jai Singh of Jaipur who was also a remai-kable

astronomer took it upon himself to provide an empirical foundation and a

sound scientific basis to the astronomical tables which were prevalent in

India and to con'ect tlie errors liierein. He had the full support of the

Mughal emperor Mohd. Shall and he embarked upon this project.

Tliough, he built four other observatories at different places, tlie one at

Delhi (i.e., Jantar Mantar) was the fu'st. It was recognised very early that

this observatory at Delhi needed to be protected and preserved. There is

no denying tliis aspect of the matter. As indicated above, while dealing

with the FAO, the owner and builder had raised the objection that, in law,

Jantar Mantar was not a protected monument. We have akeady dealt with

that aigument and held it to be untenable. Even de hors the legal

question, public interest requires that Jantar Mantar be protected and
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preserved.

7.5 However, there could be some ai^ument on the issue as to

whether the stipulationof 100 meters prescribedby the Notificationof

16.6.1992has any scientific,pragmaticor logicalbasis or is it merely a

rule of thumb. In the present writ petition, it was ajgued on behalf of

respondentNo.8 as well as by Mr Leldiiwho conductedthis matteras aii

amiciis curiae that the 100 meters rule should not be regai'ded as

infallible. There is no doubt that Jantar Mantar must be protected. Tliis

protection must be determined with a pragmatic view of things

pai'ticularlywith respect to development. If buildingsin the vecinitycan

come up without any damage to the preservationof Jantai- Mantar tlien

surely they should be permitted. There may be instanceswhere even the

100 meters prohibitionwould not suffice. Acleai--cutcase could be that

of the Taj Mahal. On the otlier hand, there may be instanceswhere the

prohibitionnecessarymay be much less than 100 meters. In this view of

the matter,it was suggestedthat a pragmaticapproachbe taken.

7.6 We find oui'selves to be in agreement with the submissions

made by Mr Lekhi in this regai'd that a pragmaticand practicalapproach

must be adopted and we must not become slaves to a rule of tliumb. At

the same lime,prunafacie, we feel that as long as the Notificationdated

16.6.1992holds thefield, no constriction activitycan be permittedwithin
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100 meters of Jantar Mantar. However, this does not dissuade us from

directing tlie Central Government to review the operation of its

Notification dated 16.6.1992 and to consider the provision of a

mechanism where the prohibition is imposed or relaxed on a case to case

basis. It is tiaie that the 100 meter stipulation brings in a certain degree of

objectivity and cuts out subjectivity. But, it also introduces an element of

arbitiminess inasmuch as it treats all protected monuments alike, which in

fact aie quite dissimilar. Tlie degree and type of protectiondependsupon

various variables such as the nature of tlie protected monument, its locale,

tlie weather conditions, the topography, tlie soil etc.,. Tfierehas to be an

applicationof mind on theseand otherissues linlcedwith preservationand

tlie ASI ought not to hide behind the said notification and abdicate this

vitalfunctionof tlieii-s. Public interestlies in protectionand preservation.

It also lies in developmentand progress. The two opposingforceshave to

be harmonisedand balanced in the context of time and space. We feel

tliat prohibition of construction must not be. left to an inflexible rule of

thumb but must be arrived at after a consciousand objectiveapplication

of mind. Tliere may be instanceswhere lai-gerprohibitedand regulated

ar-eas are necessary, while in others smaller areas of prohibition and

regulation would suffice. Therefore, we du-ect the Central Government

to review its Notification dated 16.6.1992 in the light of the discussion

abovewithinaperiodof six monthsfrom the date of this judgement.
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8. The FAO as well as the Writ Petitionare accordinglydisposed

of. Tlie partiesshallbeai* theii* own costs.

BAliAR DUEEEZ AHMED
JUDGE.

CHIEF JUSTICE

, JULY23,2(K)4

Hj '

i

0^-

4l4m&'^P[C) 2635.02.sxw*'>'//flml//

FAO(OS)414.02 d WP(C) 2635.02


