&r. Mo, Date ) ) Orders

oh - 20-09-2004.

Preaent :Mr. K5 fundu, Advocate for petitioner
Mr. Pawan Sharma, AFP {or the Siale

4 Crl M. A No.11762/2004

Allowed.

CriMA No. 11761 /2004

l. _ | o  Notice.  Mr. Pawan -Sharma. ._FLFF' acecpts
notice on behalf of State.

This .appﬂcatl:;m is for an early hearing. T‘hc&_
metter is otherwise listed for 19" October, 2004.
Inalani.‘app]i;:'_a_iiﬂp is made in view of an order dated
6.2.2004 ol Supreme Court directlng dlsposal of ball
apphcation by 1._}:1.19 Cowrt  before the next date of
‘hearing. | |

‘Hearing is, in the circumstances, preponed
from 12* Gctober, 2004 for today.

Applicati o is disposed-of.

Ball Appiication No.360 /2004

Heard.
SignaeNoverifiey - The petitioner and two other persons nanely
Digitally Sigfied By’ AYULYA’ ) .

Certify that fpe digitgTile and
physical fil compared an
the digital d: aiﬁ er the physical
file and no pige ISTissing.
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Jitender Tyagli and Vireshwar Tyagi were found ‘in
unlawful possession of a total of 1 kg of smack out of
which 200 gms were recovered from the petitioner,
another 200 'gms_ from Jitender Tyagi and the
remaining 600 gram from Vireshwar Tyag].
r | . ~ The bail to the petitioner is being sought on
( )  the sole plea that the percentage bf diacetylmorphine
found 1n 200 gram of smack allegedly recovered from
the petitioner, in terms of CFSL report was found to be
1.2% and thus the actual recovery of smack ie.
diacetylmorphine ‘would come to 2.4 .gms only, in the
~range of a small quantity. This argument of learned
counsel for the petitioner was taken note of and dealt
with by this Court in an order dated 26.5.2004 in the
-{ollowing terms : |
....... Besides, small  quantity and
- commercial quantity of the said drugs as
prescribed by the notification dated
19.10.2001 will be the same for any
preparation thereof be it in the form of
mixture, solution in whatever physical
condition it may be. Therefore, calculating
the weight of diacetylmorphine on the basis

~ of percentage given in the CFSL report is a
futile exercise for ascertaining whether
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the quantity recovered s small, commerelal
or in belween. For the purpose of the Ac,
what has 1o be seen is the weight of the
' preparation itseif coniaining
diacetylmorphine, small and commercial
quantily for such preparation being the
same  as  lhose prescribed  for
diacelylmorphine  itself. Thus  any
preparation weighing more than 250 gram
containing diacetylmorphine of whalever
poteney it may be, will fall within the Thnlts

- of commereial guantity and the rgours of
‘seclion 37 (1)[b] of the 'Act” will apply io
such cases.”

in vlew of the plea that the percentage of
diacetylmorphine in a given preparation determines
the actual quandly, being negatlved in terms of

atoresald order, 1t s difficult to accept lhe arghnment

that thic pedtioner was in pessession of only a small

guantity, T‘.‘rm;lgh the p;eLiLiuner was allegedly Iouned in
posses=sion of rm]}f 200 gms of smack, ‘;uil.Fh'il'lh turna out
to be a non-commercial quantity end thus the rigors of
Sﬁ'ftiﬂn.-ﬂ?ﬂ} (b] of the Acl may notl operate, however,
in view of the fact that the ball 1s being sought selely
ont the grm_mci that lhe petiioner was in possession of
oTiy & szl gquantliy, once sich a ground is held non-

existent, the bail plea must fail. In the circumstances,
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the petition is dismissed.

September 20, 2004
sSa ' .

JUDGE
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