IN THE H GH COURT OF JUDI CATURE AT BOVBAY
ORDI NARY ORIG NAL ClIVIL JURI SDI CTI ON

NOTI CE OF MOTI ON NO. 3200 COF 2004
[\
APPEAL NO 488 OF 2004
[\
ARBI TRATI ON PETI TI ON NO 196 OF 2004

Eswaran & Sons Eng. Ltd. & O's .. Applicants.
V/s.
Ni skalp Inv. & Trading Co. Ltd. .. Respondent.

M . Dinesh Purandare i/Db. Madekar & Co. for the
appl i cants.

CORAM: R M LODHA, &
J. P. DEVADHAR, JJ.

DATED : 29TH OCTOBER, 2004.
P.C :

Heard M .D nesh Purandare, the | earned

counsel for the applicant/original respondent.

2. On Cctober 15, 2004, we passed t he

fol |l ow ng order

" At the outset, the | earned counsel
for the appellants submtted that the
appellants are ready and willing to give
an undertaking that they would not dispose
or part wth possession or alienate or
encunber or create any third party right,
title or interest in respect of the
properties/assets described in Exhibits
B-1, B-2 and B-3 to the arbitration
petition under section 9 filed by the
present respondent. The |earned counsel
also submtted that the appellants are



willing to undertake that they would not
di spose of or alienate or encunber or
create any third party right, title or
i nt erest in respect of t he shar es
described in schedule to Exhibit F to the
said petition.

2. In the backdrop of the subm ssion
of the | earned counsel for the appellants,
the Ilearned counsel for the respondent
submtted that the respondent 1is not
desirous of seeking any further relief
presently in the arbitration petition
since the question of jurisdiction is
under consideration by the arbitrator
under Section 16 of Arbitration and

Conciliation Act, 1996. The | ear ned
counsel for the respondent, however ,
submtted that in the [ight of t he

deci si on that my be given by t he
arbitrator concerning the aspect of

jurisdiction, |liberty may be given to the
sai d respondent to t ake appropriate
pr oceedi ngs for interim nmeasur e of

protection either wunder Section 17 or
section 9 of the Act of 1996.

3. In the light of the subm ssions
made by the |earned counsel for the
parties, we are satisfied that this appeal
may be di sposed of by the follow ng order:

(1) The appellants shall file an
undertaking before this Court within two
weeks fromtoday as per the statenent nade
by their counsel and recorded herei nabove.

(i) In the light of the undertaking by
the appellants the arbitration petition
no. 196/ 2004 stands w t hdrawn and t he
i mpugned order is rendered ineffective.

(rii) The respondent shall be at liberty
to apply for interimneasure of protection
either under Section 9 of Section 17 of
the Act of 1996, if necessary, in the
light of the order that may be passed by
t he arbitrator on the question of
jurisdiction.

4. The appeal is di sposed of
accordingly.



3. By this notice of notion, the original

respondent prays for the following reliefs :

(a) that the Court Recei ver, High
Court, Bonbay be appoi nted Receiver of the
said properties/assets nore particularly
described in the schedule being Exhibits

"B-1", "B-2" and "B-3" of the underlying
Arbitration Petition No.196 of 2004 wth
all powers wunder order 40 Rule 1 of the

Code of Civil Procedure 1908 and that the
Court Receiver, H gh Court, Bonbay be
directed to forthwith take formal/synbolic
possessi on of the assets/properties;

(b) that the order dated 15th COctober
2004 be recalled and Notice of Mition
No. 2901 of 2004 and Appeal No. 488 of 2004
be deci ded as per |aw.

(c) that the wunderlying Arbitration
Petition No.196 of 2004 be restored.

(d) t he Appeal be heard forthwith

(e) ad-interim reliefs in ternms of
prayers (a), (b), (c) and (d) above;

() for costs of the Notice of Mtion;
(9) for such further and other reliefs

as the nature and circunmstances of the
case may require;
4. However, during the course of hearing of
the notice of notion, the | earned counsel for the
original respondent submtted that the respondent by
means of this notice of notion is mainly concerned
with wthdrawal of the statenment made by the counse

for the respondent and recorded in para 2 of our



order dated OCctober 15, 2004 in the light of the
events that had taken place subsequent to the passing
of that order. The event that is said to have taken
pl ace subsequent to October 15, 2004 is that sone
share holders of appellant No.6 had filed a suit
being Suit No.5370 of 2004 in the Court of the Xvi
Assi stant Judge, Cty Gvil Court, Chennai for
per manent injunction restraining t he def endant s
therein from proceeding further in the arbitration
proceedings. In the said suit, certain other reliefs
have al so been sought for. The |earned counsel for
the original respondent submts that in that suit an
interim application was also noved in whi ch
injunction was granted restraining the arbitrator and
parties to the suit from proceeding with the

arbitration

5. W reflected over the subm ssions. In our
view if any restraint order has been passed by the
Court in Chennai in the suit filed by sone share
hol ders of the appellant No.6 conpany against the
interest of the original respondent, the renedy lies
with the original respondent is take out appropriate
pr oceedi ng and get the stay order vacated or
chall enge the said order in appropriate proceedi ngs.

The event that is said to have taken place subsequent



to the order dated Cctober 15, 2004 surely does not
make out a case for withdrawal of the statenent nade
by the counsel for original respondents and recorded

in para 2 of our order dated Cctober 15, 2004.

6. I ncidentally, we may notice that the
statenent made by the counsel for the original
respondents recorded by us in para 2 of our order
dated October 15, 2004 was nmade in the backdrop of
t he subm ssion made by the counsel for the appellants
that the appellants woul d not dispose of or part with
possession or alienate or encunber or create any
third party right, title or interest in respect of
the properties/assets described in Exhibits B-1, B-2
and B-3 to the arbitration petition filed by the
respondents wunder Section 9 of the Arbitration &

Conciliation Act, 1996.

7. W are, accordingly, satisfied that the
notice of notion cannot be granted. W or der

accordingly.

(RM LODHA, J.)



(J.P. DEVADHAR J.)



