IN THE H GH COURT OF GUJARAT AT AHMEDABAD

SPECI AL CRI M NAL APPLI CATION No 671 of 2003

For Approval and Signature:

HON BLE MR JUSTI CE N. G NANDI

1. Whether Reporters of Local Papers nmay be all owed : NO
to see the judgenments?

2. To be referred to the Reporter or not? : NO

3. Whether Their Lordships w sh to see the fair copy : NO
of the judgenent?

4. \Whether this case involves a substantial question : NO
of law as to the interpretation of the Constitution
of India, 1950 of any Order nmde thereunder?

5. Whether it is to be circulated to the concerned : NO
Magi st rat e/ Magi st rat es, Judge/ Judges, Tri bunal / Tri bunal s?

YUSUF AHVEDBHAI CHHI PA THRO HI'S FRIEND YAKUBBHAI CHHI PA
Ver sus
STATE OF GUIARAT
Appear ance:
1. Special Criminal Application No. 671 of 2003
MR RJ] GOSWAM for Petitioner No. 1
MR LR PUJARI Ld. APP for Respondents

CORAM : HON BLE MR JUSTI CE N. G NANDI
Date of decision: 29/01/ 2004
ORAL JUDGEMENT
1. Heard M. R J. Goswanm , |earned advocate for the

petitioner and M.L.R Pujari, learned APP for the
respondents.



2. By this petition under Article 226 of t he
Constitution of I ndi a, t he petitioner has been
chal | engi ng t he ext er nment or der dat ed 3.2.2003
(Annexure-B) passed by the respondent no.2 and the order
dated 22.4.2003 (Annexure-C) by respondent no.1 in
Ext er nment Appeal No. 31 of 2003.

3.1t is suggested that the petitioner - externee

was served with show cause notice dated 27.5.2002
(Annexure-A) under Section 59 of the Bonbay Police Act
(hereinafter referred to as "the Act"). The petitioner
exam ned witnesses and also filed reply to the show cause
notice. Thereafter, the inmpugned order of externment
(Annexur e- B) cane to be passed by respondent no.2
externing the petitioner from the area under t he
jurisdiction of Police Commssioner for the city of
Ahmedabad and the contiguous district Ahnmedabad (Rural),
Gandhi nagar, Kheda and Mahesana. In the show cause
noti ce (Annexure-A), it is alleged that the petitioner
from Decenber,2001 onward has been himself and with the
help of his associates has been pur chasi ng t he
necessities of life on credit fromthe businessnen in the
Astodia Chakla, Kaji Na Dhaba, Mdtabanba and Gol Linbda
area in the city of Ahnedabad and after the purchasing
these necessities of |life on credit, on demand of the
noney by the traders for the sane the petitioner and his
associ ates have been beating the businessmen and have
al so been threatening with deadly weapon knifes Ranpuri
and razor etc. It is also alleged that the petitioner
has been collecting installnments fromthe businessnmen in
the aforesaid areas and those who refused to give
installnents, are beaten and threatened for |ife by show
of deadly weapons I|ike knife. It is also alleged that
the petitioner and his associ ates have been taking auto
rickshaw from Astodia Chakla and go to Vatva and after
returning, not paying the legitimate fair and on denmand
for the rickshaw fair, the petitioner and his associates
have been beating the rickshaw people and threatening
themto kill by showi ng deadly weapon like knife. It is
al so alleged that in Gaeyakwad Haveli Police Station
CR No. 011/ 2002 under Section 307, 332, 337, 435, 323,
186, 427, 143, 147, 148 and 149 of |IPC and under Section
307 of the Damage to the Public Property Act has been
regi stered.

4.1t is subnmitted by M. Goswani, |earned advocate

for the petitioner that in the show cause notice as well
as in inpugned order the substratum of the statenents of
the w tnesses recorded in-canmera have not been stated and
show cause notice only contai ns bare vague all egations as



regards t he activities al | egdl y i ndulged by the

petitioner. It is further stated that in absence of the
substratum of the statenents of the w tnesses recorded
in-canera in the show cause notice, no effective

representati on could be nade by the petitioner as regards
the activity / acts alleged against him

5.1n this regard, reliance has been place on the
decision reported in the case of Ajit Nathuram Pati
Panchpakhadi, Thane Vs. The State of Mharashtra, [1999]
C.L.R  (Mah.) 257. The Division Bench of the Bonbay
Hi gh Court while dealing with the case under Section
56(B) of the Bonbay Police Act observed in Para.4 that
"the Externing Authority had also collected in-canera
statements of witnesses whose nanes have been kept
anonymous. It is alleged in the show cause notice that
from the in-camera statements of certain wtnesses and
from pending cases, it is feared that the citizens are
not wlling to cone forward in public to depose agai nst
the petitioner. |If such statements recorded in-canera
were available with the Externing Authority, then it was
necessary for the Externing Authority to have given
general particulars of those various statenents recorded
in-canera to the petitioner to enable himto effectively
show cause against the sane. W find that this is a
material infirmty and the authority have conmitted
serious breach of the procedure regarding the principles
of natural justice.

6. M. Goswam , |earned advocate has placed on record

the copies of the statenents of two w tnesses recorded on
15.1.2002 in connection with the case under IPC referred
toin the show cause notice which is pending trial. It
is further submitted that if these witnesses could give
statements in public against the petitioner and when in
show cause notice it is stated that the w tnesses are not
willing to cone forward and give statements against the
petitioner in public as regards the acts alleged from
Decenber, 2001, then in that event all what can be said is
that the inmpugned order as regards the w tnesses not
willing to conme forward to give statenents agai nst the
petitioner is wthout application of mnd.

7. The show cause notice (Annexure-A) admittedly

does not refer to the substratum of the statements of the
Wi t nesses recorded in-camera. Only usual statement has
been made in the show cause notice that w tnesses are not
willing to cone forward for the fear of danger to their
life and property. In absence of a nmaterial suggesting
if available with the Externing Authority against the
petitioner, then in that event it would be necessary for



the Externing Authority to have given general particulars
/ substratum of the statenments of the w tnesses recorded
to enable the petitioner to effectively show cause
agai nst the allegations levelled against himin the show
cause noti ce. Neither in the show cause notice nor in
t he i mpugned order there is any reference to recording of
the statenments of any wtnesses for reachi ng t he
subj ective satisfaction as regards the other w tnesses /
persons other than the victins.

8.In the above view of the natter, the inpugned

order dated 3.2.2003 (Annexur e- B) passed by t he
r espondent no. 2 and t he or der dat ed 22.4.2003
(Annexure-C) passed in the Appeal No.31 of 2003 by the
respondent no.1 are liable to be quashed and set aside.

9.In view of the above, this petition is granted

and accordingly allowed. The i mpugned or der of
ext er nrent (Annexur e- B) dat ed 3.2.2003 passed by
respondent no.2 and the inmpugned order (Annexure-C) dated
22.4. 2003 passed by respondent no.1 are hereby quashed
and set asi de. Rul e rmade absolute. Direct service is
permtted.

(N. G Nandi, J.)
(vipul)



