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ORAL JUDGEMENT
(Per : HON BLE MR JUSTI CE D. P. BUCH)
The appel | ants above namaed have preferred
thi s appeal under sub-section (2) of section 374 of
the Code of Crimnal Procedure, 1973 (for short,
"the Code') challenging the judgment and conviction
order dated 5.10.1998 recorded by the |[earned
AddI . Sessi ons Judge, Court No.16, City Sessions
Court, Ahnmedabad in Sessions Case No.294/97 under
whi ch the learned Trial Judge convicted the present
appel l ants for of fence puni shable under section 21
of the Narcotic Drugs Psychotropic Substance Acts,
1985. (for short, 'the said Act'). However, both
the appellants were convicted for the offence
puni shabl e under section 29 read with section 21 of
the said Act.

2. In fact four accused persons faced trial in

the aforesaid case. However, accused no.3 and 4 in
the said sessions case were ordered to be acquitted
fromall the offences for which they stood charged
before the said court and, therefore, the origina
accused No.1 and 2 have filed this appeal as
appel l ants no.1 and 2.

3. The facts of the case of the prosecution
against the present appellants my be briefly
stated as foll ows:

That on 17.9.1997, Head Constable Abdul majid

Yasi nrkhan Pathan was present in his police station
and he received an information that the first
appel lant was to cone to a particular place and was

to sel | narcotic dr ug to appel I ant  no. 2.
Accordingly he conveyed the said information to
Police Inspector M T A Barot. It is the case of

the prosecution that the said information was
reduced into witing by PSI M Barot and copy
t hereof was sent to his superior officer, Assistant
Conmi ssi oner of Police M N R Parnar. Thereafter
an entry was also made in the police station diary
being entry no.6 of 1997. Panchas were invited and
all of them proceeded to the place in respect of
whi ch the information was received.

4. Accordingly Head Const abl e Abdul maj i d

Yasi nrkhan Pathan, Police Inspector T A Barot, PSI
Raj put and ot her police personnel went to the spot.
They have waited for the appellants to cone.
Utimately appellant No.1 arrived there and PW6,
Abdul maj i d Yasi nkhan Pat han - Exh. 30, showed himto



the other police officers. About half and hour
thereafter, appellant no.2 also arrived there.
There was some exchange of things between the two.
The first appellant parted wth sonmething and
handed over it to the second appellant which the
second appellant put in his pocket. Sane way, the
second appel |l ant al so gave sonething to the first
appellant and first appellant also put it in his
pocket . At that point of ting, t he police
officials went to the spot and they had given their
i ntroduction to the two appell ants.

5. It was conveyed to themthat if they wanted
to be searched in presence of Magistrate of
Gazetted Oficer, then arrangenent to that effect

woul d be made. The information was conveyed in
witing. At that time, the appellants showed their
willingness to be searched in presence of police

of ficers present there. Search was carried out and
nmuddanmal brown sugar was found fromthe persons of
both the appellants. The said nuddamal was seized,
officers fromFSL were invited on the spot. M
Sharma fromthe FSL arrived at the spot and carried
out prelimnary analysis of the substance recovered
from the appellants and it was found that the said
substance was narcotic drug. Accordingly the said
nuddamal was seized. Panchanama was drawn and
everything was sent to the police station with FIR
The FIR was accordingly registered and the nuddanal
and other things were received by the police

station. Thereafter, further investigation was
undert aken by PSI Raj put who carried out
i nvestigation and on conpl etion of t he
i nvestigation, charge sheet was fil ed. Case was

regi stered as Sessions Case No.294 of 1997.

6. In the neantime, when appellants no.1 and 2
were arrested, it has cone on record that origina
accused no.4 had given the nuddamal to accused no. 3
and accused no.3 had given it to the first
appel lant. Therefore, those two accused persons
were also apprehended and charge sheeted, charge
was al so franed against them But at t he
conclusion of the trial, the offence against them
was not proved and, therefore, they came to be
acquitted. It is required to be stated that
against their acquittal, no acquittal appeal has
been preferred by the State. Even at the stage of
argunent, learned APP in charge of the Sessions
Case before the trial court was also not in a
position to argue anything against those t wo



accused persons. Ther ef or g, there being no
evi dence agai nst them except bare statements of
co-accused, which naturally were not admissible in
evidence at trial, the said two accused were
naturally acquitted by the trial court.

7. On receipt of the charge sheet, police
i nvestigation paper s wer e supplied to t he
appel l ants. Charge was prepared and framed agai nst

the present appellants at Exh.6. It was read over
and explained to the appellants. They pleaded not
guilty. Therefore, evidence was recorded. 1In the

course of evidence, the prosecution has mainly
exam ned the Head Constable Abdulmjid Yasinkhan
Pat han, P.1. M T A Barot and PSI M Rajput. They
were also present when the search in respect the
nmuddanal in presence of the appellants was carried
out . They have supported the case of the
prosecution. At the end of the trial, the tria
court recorded further statenments of the appellants
and other two accused persons under section 313 of
the said Code. The appellants pleaded not qguilty
and they also clainmed that no offence was conmitted
by them Arguments were advanced on behal f of the
appel lants. Witten argunents were al so placed on
record. After hearing the | earned Counsel for the
parties, the trial court found that the offence
against the present appellants was proved beyond
reasonabl e doubt . Accordingly the trial court
convicted the two appellants for offence under
section 21 read with section 29 of the said Act.
Learned trial Judge directed that the appellants to
undergo R 1. for a period of 10 years and to pay a
fine of Rupees One Lakh. In default of paynment of
fine, the appellants were required to undergo R I
for a further period of six months for offence
under section 21 of the said Act.

8. Feeling aggrieved by the said judgnment and

conviction order of the trial court, the appellants
have preferred this appeal before this Court. It
has been mai nly contended here that the evidence of
the prosecution was not satisfactory and the tria
court has commtted serious error in pl aci ng
reliance upon the prosecution wtness. Panch
witness has not supported the case of t he
prosecution and that fact has not been properly
appreciated by the trial court. Though t he
provi sions made under sections 41, 42,43,55 and 57
of the said Act have not been followed strictly,
the trial <court has onmitted to consider the said



aspect of the case. That on the whole, the
judgment and conviction order of the trial court
are illegal and erroneous and deserve to be set
asi de. The appellants have prayed that the present
appeal be allowed and the judgment and conviction
order recorded against the appellants by the trial
court be set aside, the appellants may be acquitted
of the offence said to have been conmitted by them
and they be set at liberty forthwth.

9. On receiving the appeal, it was adnmtted and
bail was refused and, therefore, the appellants are
still in jail. Wen the appeal came up for fina

hearingy, M E E Saiyed, |earned Advocate has
appeared on behal f of the appellants whereas M K C
Shah, |earned APP has appeared on behalf of the
State. Both of them have taken us through the
entire evidence on record including oral and
docunent ary evi dence. They have also taken us
t hrough the observati ons made by the | earned Judge
during the course of the judgment.

10. It would be relevant to observe that the
first inmportant wi tness exam ned by the prosecution
are PW6 Exh.30 Aabdul majid Yasi mkhan Pat han. He
is the Head Constable attached to the Crine Branch
at Gaekwad Haveli police station. According to him
he received information fromthe informant that the
first appellant was possessing and selling brown
sugar illegally and on the date of the information
i.e. on 17.9.1997, the first appellant was to cone
near Honest Cycle Repairing Wrks near Idgah Crcle
Bridge wth brown sugar in his possession and that
he al so received and that the second appellant was
also to cone there to get the said brown sugar from
the first appellant. He conveyed the same to P.|
M Barot by 14.30 hours. It is further stated that
the police officer invited two panchas and the
i nformation gat her ed by Aabdul najid Yasi nkhan
Pat han was conveyed by M Barot to the panch
witness and entry was nade in the DCB police
station during M Barot's superior officers was
i nforned about the sane. Thereafter, they went to
the spot and waited for the appellants. That after
hal f an hour the first appellant arrived there. He
stood by the aforesaid Cycle stores and thereafter
second appellant also arrived there after half an
hour. After the first appellant gave something to
the second appellant, the second appellant put it
in his pocket, in turn the second appellant gave
sonething to the first appellant which was pl aced



by the first appellant in his pocket. At that
point of tinme, the police officials rushed to the
spot . Their introduction was gi ven to t he
appel | ant s. It was conveyed to themthat as per
the infornmation, the appellants were in possession
of narcotic drugs and therefore, they were required
to be searched and hence, in case they wanted to be
searched in presence of Mgistrate or of a Gazetted
Oficer, then arrangenent to that effect would be
made.

11. Simul taneously a witten intimtion to that

effect was also conveyed to themand their thunp
mar k/ si gnature were obtained on the said witing.
The said witing has been produced on record by the
prosecuti on. It has been nmentioned in panchnana
al so. Their witings can be gathered at Exh. 34.
It bears thump mark of the first appellant and

signature of the second appellant. Thereafter
search was carried out in presence of panchas and
brown sugar was seized fromthe appellants. e

Raneshchandra Soni was invited on the spot for
carrying out the weighnent of t he nuddanal
recovered from the appellants. The nuddanmal was
weighed and entry was nade in the panchnana.
Si mul t aneously, M Sharma was invited fromthe FSL
and he carried out prelimnary exanm nation of the
nmuddanal article and found that it was brown sugar
Thereafter, the nuddanal was sei zed. The
appel l ants were apprehended and the nuddanal was
sent to the police station. This is the evidence
of this witness. Sinilar evidence has been given
by M Barot, P.I. PW7 at Exh.31. Even M Rajput
has also given simlar evidence as he was also
present when the search was carried out.

12. Learned Advocates for the parties have taken

us through the evidence of the aforesaid witnesses.
However, it is found that all the three witnesses
have given consistent evidence. Their evidence is
consistent with the prosecution case. and it is
found consistent inter se also.

On the recei pt and recording of information

three wtnesses have given consistent evidence to
the effect that Aabdul majid Yasi nkhan Pat han Exh. 30
conveyed the information to M Barot, P.I. whi ch
was reduced into witing. It is true that the
police station entry No.6/97 has not been produced
on record but it is also a fact that subsequently
the informati on was given to the Asstt. Conm ssi oner



of Police in witing and the said witing has been
proved by t he prosecuti on. Mor eover, police
station diary Exh.19 also contains the said fact.
Thus we find that M Barot has conveyed the said
fact to the police station officer of DCB police
station about the seizure of nuddamal brown sugar
and arrest of accused persons. Yadi Exh.22 which
has been proved by M Barot during the course of
hi s evi dence. W also found Exh.32 a letter
witten by M Barot to the Asstt.Comm ssioner of
Police, Crinme Branch, Ahnedabad City wherein it has
been nmentioned that the above information was
received by the police station and therefore, after
maki ng entry No.6/97 at 15.30 hours, the staff had
proceeded for raiding the spot. It seens that the
sai d i nformation was recei ved by t he
Asstt. Commi ssioner of Police and, therefore, when
the search was being carried out, this police
O ficer had al so reached the spot and that is the
evi dence of M Barot. Oher two witnesses referred
to above have also supported the evidence of M

Barot on the point. It shows that the information
was reduced into witing and it was conveyed in
witing to the superior officer concerned i.e.

Asstt. Commi ssioner of Police. This shows that the
| egal requirenent of section 41 and 42 have been
conplied with by M Barot. M E E Saiyed, |earned
Advocate for the appellants strongly contended,
while arguing, that the provisions of sections 41
and 42 have not been conplied with. He has taken
us through provisions of section 41 and 42 of the
said Act. It would be relevant to refer to the
said two provisions which are reproduced bel ow for
ready reference:

"41. Power to i ssue war r ant and
aut hori sation

(1) A Metropolitan Magi strate or a
Magi strate of the first class or any
Magi strate of the second class specially
enpowered by the state CGovernnent in this
behal f, may issue a warrant for the arrest
of any person whom he has reason to believe
to have conmitted any offence punishable
under Chapter 1V, or for search, whether by
day or by night of any building, conveyance
or place in respect of which an offence
puni shabl e under Chapter IV  has been
conmtted or any docunent or other article
whi ch may furni sh evidence of the conmm ssion
of such offence is kept or conceal ed.



(2) Any such officer of gazetted rank

of t he departments of Central Excise,
narcotics, customs, revenue intelligence or
any other department in this behalf by
general or special order by the Centra
CGovernment, or any such officer of the
revenue, drugs control, excise, police or
any other department of a State Government
as is enpowered in this behalf by general or
speci al order of the State Governnent, if he
has reason to believe fromthat any person
has comritted an offence punishable under
Chapter IV or that any narcotic drug or
psychotropic substance in respect of which
any of fence puni shabl e under Chapter IV has
been committed or any document or other
article which may furnish evidence of the
conmi ssion of such offence has been kept or
concealed in any building, conveyance or
pl ace, may aut horise any officer subordinate
to himby superior in rank to a peon, sepoy
or constable, to arrest such a person or
search a building, conveyance or place
whet her by day or by night or hinself arrest
a person or search a building conveyance or
pl ace.

(3) The officer to whom a warrant under

42.

sub-section (1) is addressed and the officer
who authorised the arrest or search or the
of ficer who is SO aut hori sed under
sub-section (2) shall have all the powers of
an officer acting under section 42.

Power of entry, search, seizure and

arrest without warrant or authorisation (1)
Any such officer (being an officer superior
inrank to a peon, sepoy or constable) of
t he departnents of Centr al Exci se,
narcotics, custons, revenue intelligence or
any ot her depart ment of the Centra
CGovernnment or of the Border Security Force
as is enpowered in this behalf by general or
special order by the Central Governnent, or
any such officer (being an officer superior
in rank to a peon, sepoy or constable) or
t he revenue, drugs control, excise, police
or any ot her depart ment of a State
CGovernment as is enmpowered in this behalf by
general or special order of the State Govt.



if he has reason to believe from persona
know edge or information given by any person
and taken down in witing, that any narcotic
drug, or psychotropic substance, in respect
of whi ch an of fence puni shabl e under Chapter
IV has been committed or any docunent or
other article which nay furnish evidence of
the commission of such offence is kept or
concealed in any building, conveyance or
encl osed place nmay, between sunrise and
sunset -

(a) enter into and search any such
bui | di ng, conveyance or pl ace

(b) in case of resistance, break open
any door and renove any obstacle
to such entry

(c) seize such drug or substance and
al | material s used in t he
manuf acture thereof and any other
article and any ani mal or
conveyance whi ch he has reason to
bel i eve to be liable to
confiscation wunder this Act and
any docunent or other article
which he has reason to believe
may furnish evidence of t he

conmi ssi on of any of f ence
puni shabl e under chapt er IV
rel ating to such dr ug or
subst ance and

(d) detain and search and, if he

t hi nks proper, arrest any person
whom he has reason to believe to

have conmitted any of fence
puni shabl e under Chapt er IV
rel ating to such dr ug or
subst ance;

Provided that if such officer has reason to believe
that a search warrant or authorisation cannot be
obtained wthout affording opportunity for the
conceal nent of evidence or facility for the escape
of an offender, he my enter and search such
bui |l di ng, conveyance or encl osed place at any tine
bet ween sunset and sunrise after recording the
grounds of his belief.

(2) Where an officer takes down any information
in witing under sub section (1) or records
grounds for his belief wunder the proviso



thereto, he shall forthwith send a copy
thereof to his immediate official superior."

On a bare perusal of these provisions, it is very
clear that sections 41 and 42 of the Act will cone
into play only when an offence is committed in a
buil di ng, conveyance or enclosed place for which
there are reasons to believe that the offence
relating to narcotic and psychotropic substance is
kept or concealed. On a bare reading of section
41, it becomes extrenely clear that this provision
will not apply when the seizure and search have
taken place in a public place.

13. M Saiyed has also argued that even under
section 42 of +the Act, Police Inspector was
required to follow certain procedure which has not

been followed. It may be nade clear that section
42 of the said Act will not apply when a search
whi ch has been carried out in a public place. In

the present case, we find that the search of the
present appellants was carried out in a public
place and not in a building or closed premises. In
that view of the matter, the Investigating Police
Oficer was not required to follow the procedure
[ ai d down under sections 41 and 42 of the said Act.

14. Learned Advocate for the appellants has al so
contended that the information received by M Barot
was not reduced into witing and, therefore, the
provisions of sections 41 and 42 have not been
fol | oned. As said above, t hree prosecution
W t nesses have consistently deposed that the
i nformati on received by M Barot was reduced into
writing. As said above, PW 6 - Aabdulngjid
Yasi nkhan Pat han Exh. 30, PW7 M Barot Exh.31, PW
8, M Rajput Exh.41, all have given consistent
evi dence that the information received was reduced
into witing and Entry No.6/97 was nade and the
i nformati on was conveyed to immediate superior
i.e. Asstt.Commissioner of Police M Parnmar.

15. During the course of cross exam nation, it

has not been suggested that no such information was
received and that it was not reduced into witing
and such information was not conveyed to M N R
Par mar . So on the one hand there is positive
evi dence of three w tnesses on record. Thei r
evidence is very convincing and consistent and
there is no cross examnation on the point about
the receipt of information, registration of the



information in witing and forwarding of the sane
to the inmediate superior police officer. This
woul d show t hat though the requirenent of sections
41 and 42 are mandatory and though the said
i nfornation was not required to be reduced into
witing and though the said information was not
required to be conveyed to the superior officer
since the search was carried out in a public place
still the prosecution appears to have substantially
conplied with the provisions of sections 41 and 42
of the Act.

16. On this point we nay also refer to a
decision of this Court in the case of Abdul Sal am
Yusuf bhai Shai kh v. State of Gujarat, , reported
in 2003 (2) GLR 1643, wherein it has been expressly
held by this Court that when a search has been
carried out in a public place, there is no question
of applicability of sections 41 and 42 of the said
Act .

17. So looking to the facts and circunstances of

the case the prosecution was not required to foll ow
the procedure laid down in sections 41 and 42 of
the said Act. In the aforesaid decision, there is
a reference to the previous decision of this court
and also the decision of the Suprene Court,
according to which the procedure nentioned in
section 41 and 42 does not apply to a search

carried out in a public place. Despite this
position, it seens from the record that t he
prosecution has conplied wth the provisions of
sections 41 and 42. It is true that the defence

has raised an issue that the information was not
conveyed to the superior officer. At this stage,
again at the cost of repetition it may be said that
so far as the receipt of information and recording
of information in witing is concerned the said
fact has not been seriously challenged during the
cross exam nation. The only challenge is that the
information received and reduced into witing was
not conveyed to the superior officer

18. All the t hree W t nesses referred to

her ei nabove have consistently deposed that the said
i nformati on was conveyed to the inmedi ate superi or
police officer i.e. the Assistant Conm ssioner of
Police M Parmar. It is true that the origina
infornation received by M Parmar has not been
brought on record. Then it is also the consistent
evidence of all the three witnesses that M Parmar



reached the spot when the search was going on
This means that the said officer had previously
received the said information otherwi se, if he had
not received the said information, he would not
have reached the spot at odd hours.

19. Above aspects further show that the above
procedure was not required to be followed and yet
the prosecution has proved that the said procedure
of conveying the said information to the Superior
Oficer has also been followed and the said
requi renent can be said to have been conplied wth
substantially.

19. 1. Learned Advocate for the appellant has al so
taken us through the provisions nade in section 52
of the said Act. For the purpose, he has drawn our
attention to the provision of sub-section (3) of
section 52 of the said Act. This provision shows
that every person arrested and article seized shal
be forwarded wi thout wunnecessary delay to the
of ficer incharge of the nearest police station or
the officer enpowered under section 53. M Saiyed
has argued here that DCB police station was not the
nearest police station and, therefore, the police
of ficer ought to have forwarded the appellants as
wel | as the nuddanal article to the nearest police
station and not to the DCB police station

20. It is required to be considered that there

is a special cell in the DCB police station which
i s known as Nar coti c Cell. VWhen narcotic
jurisdiction of the entire city is vested in the
said Narcotic cell, even if sone other police
station may be nearer, it would not be illegal on
the part of M Barot to have sent the accused with
t he nuddanal to the DCB police station. It is

required to be considered here that soon after the
search was over, FIRwas filed by him before DCB
police station having jurisdiction over the area
where the offence was conmitted. Therefore, when
the FIR was registered before the DCB police
station, it was proper for M Barot to send the
accused persons and the nmuddamal article also to

the DCB police station. Therefore, it cannot be
said that there is a violation of the provision of
sub-section (3) of section 52. Even otherw se

without any difficulty, it has to be accepted that
the provision contained in sub-section (3) of
section 52 of the Act cannot be regarded as a
mandat ory provision and when the provision is not



mandatory, it would be for the accused person to
show t hat some prejudice has been caused to the
i nterest and defence of the accused by not
followi ng the procedure laid down in sub-section
(3) of section 52. It appears that the appellants
were unabl e to point out any prejudi ce being caused
to the present appellants for non-observance of the
procedure of sub-section (3) of section 52 of the
Act . Even before us M Saiyed was unable to show
that serious injustice or prejudice has been caused
to the interest of the appellants for not referring
the appellants to the nearest police station. At
the cost of repetition, it has to be observed that
when the offence was conmitted wi thin t he
jurisdiction of DCB police station and when the FIR
was registered there and when searching officers
bel onged to DCB police station, then sending of
muddanal and the accused to DCB police station has
to be accepted to be substantial conpliance of
sub-section (3) of section 52 of the Act.

21. On the other hand, M K C Shah, | earned APP
has drawn our attention to section 54 of the Act
whi ch reads as under

"54. Presunption from possession of illicit
articles - In trials under this Act, it nay
be presumed, unless and until the contrary
is proved, that the accused has conmitted an
of fence under Chapter IV in respect of -

(a) any narcotic drug or psychotropic
subst ance;

(b) any opium poppy, cannabis pl ant
or coca plant growi ng on any |and
whi ch he has cultivated;

(c) any apparatus specially designed
or any group of utensils
special ly adopt ed for t he
manuf acture of any narcotic drugs
or psychotropi c substance; or

(d) any material which have undergone
any process t owar ds t he
manuf acture of a narcotic drug or
psychotropic substances, or any
residue left of the materials
from which any narcotic drug or
psychotropi c substance has been
manuf act ured. "

Accordi ng to his argument, when the nuddanal



articles have been seized fromthe two appellants,

a presunption would arise in favour of the
prosecution in terns of section 54 of the Act. In
the present case, we find that the evidence of M
Barot, Abdul majid Yasi nkhan Pathan and M Rajput is
consi stent on the point that the nuddanal brown
sugar was seized from the possession of the two
appel l ants. Therefore, possession of contraband
article has been established agai nst the appellants
and, therefore, M Shah is right in arguing that
t he above presunption will hold good in favour of
t he prosecuti on. M E E Saiyed has argued that M
Barot has not given description of appellant no.1
whose nane was not known to the Police Inspector in
the past. However, on the date of the information,

PW 6, Aabdul majid Yashi nkhan Pat han had conveyed to
him about the name of the appellants and nature of
clothes which would be put on by the first
appellant at the relevant point of tine. Even
after the arrival of appellant no.1 on the spot, he
was shown, introduced and identified by Abdulmjid
Yashi nkhan Pat han. This shows that P.1. M Barot
has sufficient information with him for searching
the first appellant. Even after arrival of the
second appellant, his i ntroduction was al so
di scl osed by PW6 and PW7. Wen PW6 was present
on the spot by the side of M Barot, then it would
not be relevant or material, if M Barot did not
know t he two appellants in past. Mor eover, while
receiving the information, PW 6 Abdulmjid also
received an information that the first appellant
was to cone at a particular place and in fact the
first appellant had arrived at that particular spot
whi ch further supports the fact of information
received by Abdulmajid at the relevant point of
time. He further says that it was conveyed to the
Pol i ce I nspector. Efforts were nade to argue that
so far as docunent Exh.22 is concerned, it is not
reliable and the trial <court has not properly
appreci ated the said position. If we refer to
docunent Exh.22, it is a Yadi sent by M Barot to
the DCB police station showing that the FIR

nmuddanal and the accused persons were forwarded to
the police station. Thus the routine procedure was
adopted by the police officer and when the ora

evi dence of M Bar ot is substantiated by
docunentary evi dence at Exh.22, there is no reason
to discard his evidence on record. He also
referred to a docunment at Exh.32 which is a letter
sent by P.1. M Barot to Assistant Conmm ssioner of
Police disclosing the information received by him



which further shows that the information was
disclosed to him by Head Constable Abdulngjid
Yashi nkhan Pathan and on that information the
police officials were to proceed to the spot.

22. Looking to the contents of docunment Exh. 32

it is very clear that entry 6/97 was recorded at
15. 30 hours. Therefore, this docunent Exh. 32
initially records the information received by M
Barot from Head Constable Abdulmjid Yashinmkhan
Pathan. It further disclose that the information
related to the first appellant and the clothes
which were to be put on by the first appellant at
the time of commtting the offence have al so been
described in the docunent. The place at which the
of fence would be committed and the place at which
the first appellant would cone has al so been there.
It has further been disclosed that the second
appellant was to cone there for receiving or for
pur chasi ng contraband narcotic drugs. Havi ng
regard to the details nentioned therein the
docunent cannot be treated to be an ingenuine one.
Moreover, it is a matter of record that the
Asstt. Conmi ssioner of Police M Parmar had conme to
the spot when the search and seizure were in
progress. This shows that the sai d Oficer
actually received this conmunication Exh.32 and
then proceeded to the spot for wtnessing the
further events which took place at the place of
offence. In that view of the matter, docunent
Exh.32 is found to be genuine and the trial court
was justified in dependi ng upon the samne.

23. M Saiyed has also drawn our attention to
page no.157 wherein it has been indicated that the
first entry was not handed over to the 1.0 Now
this entry was there in the police station diary.
Therefore, it was not required to be handed over to
the 1.0 Therefore, this is no a | apse on the part
of the prosecution.

24. 1t has then been contended by M Saiyed that

M Barot has not followed the procedure laid down
in section 52 A of the said Act. On a bare perusa
of section 52 A of the said Act, it is very clear
that it relates to the disposal of seized narcotic
drugs and there cannot be any doubt about the sane.
However, on a careful perusal of section 52 A of
the Act, it is very clear that this provision wll
cone into play and the procedure enunciated therein
will be required to be followed, if the contraband



nmuddanal article is required to be disposed of
before the <conclusion of the trial. |If the said
nmuddanal is required to be preserved or is not
required to be disposed before the conclusion of
the trial, then the procedure laid down in section
52 A of the Code is not required to be followed.
Therefore, it cannot be said that the prosecution

or 1.0 has commtted a serious |apse by not
followi ng the procedure laid down in section 52 A
of the Act. |In this connection, we can refer to a

decision in the case of Abdul kader Jusab Sandhi v.
State of CQujarat, reported in 2002 (2) G.R 1212.
This decision clearly shows that section 52 A
applies only when the nuddanal article is required
to be di sposed of before trial and not when it is
required to be preserved till conclusion of the
trial. Indisputedly, the nuddanal articles have
not been di sposed of at the stage of investigation
in the present case. Therefore, there was no
guestion of followi ng the said procedure.

25. M Saiyed has also argued that nuddanal

pol yet hyl ene bags were wapped in a paper and the
said paper did not contain signatures of panch
witness or of the 1.0 Now when t he nunmber and
ot her things have been witten on the said bags and
when paper slips were placed in the said bags, then
it was not necessary for the 1.0 to again obtain
signatures of panchas on the paper in which those
pol yet hyl ene bags cont ai ni ng nuddanmal article were
wrapped. It is required to be considered that each
pol yet hyl ene bag was separately preserved and
seal ed and nuddamal was tested fromeach of them
Therefore, absence of signature on the said paper
woul d not help the appellants to any extent. It
has also been contended that the prosecution has
not exam ned Constabl e Mahendra Si ngh and Constabl e
Nanj i bhai. These constables have sinply reduced
into witing whatever dictated to them by M Barot.
VWhen M Barot has proved handwiting of the
writings and when M Barot has placed his signature
on such witings, non-examnation of these two
wi tnesses would not be fatal. It has al so been
contended that there is some contradiction on the
poi nt whet her Exh. 22 was in the hands of
Mahendr asi ngh or in the hands of Nanji bhai . Even
if we take that there is a minor discrepancy in the
evi dence of the two witnesses nanely ; M Barot and
M  Rajput, then M Barot was in a better position
authentically on the point as to whomthe dictation
was given by him Even otherw se when the docunent



is on record and both the witnesses were present.
The above infirmty cannot cone to the rescue of
the appellants. It has also been argued that FSL
Oficer M Sharma has not been examned as a
witness. It is a fact that he has sinply carried
out prelimnary test to ascertain if the nuddana

was a contraband narcotic drug. H's report is
adm ssible without his exam nation. He was not a
witness to the event of seizure and search

Therefore, non-exam nation of M Sharma cannot be
of any help to the present appellants. It has al so
been contended that even before arrival of M
Sharma, nunmbers were given to the polyethyl ene
bags. 1.0 was not required to wait for the
arrival of M Sharma since M Sharma had nerely to
undertake prelimnary chemical analysis of the
substance in question. Therefore, if the search
and seizure were over and if nunmbers were given to
the polyethylene bags, then that would not vitiate
t he proceedi ngs agai nst the present appell ants.

26. It has al so been argued that panch w tness

has not support ed the police officers and,
t herefore, evidence of police officers should not
be relied upon for the purpose of convicting the
present appellants. There is no dispute that the
panch witness has not supported the prosecution

We can gather fromthe evidence of panch witness
Exh.17 that he has been treated hostile by the
prosecution and the learned P.P. was permtted by
the trial court to put the question which could be
put in cross exam nation. Once the wtness has
been treated hostile by the prosecution, it would
not be open to the appellants to depend upon the

evi dence of such a hostil e Wi t ness. Even
otherwise, if we go through the evidence of panch
witness, it is clear that he supports the case of

t he prosecution on several aspects. He states that
the entire raiding party had gone to the spot and
they waited for someone to cone. He has al so
stated that one person was found comng to the
Honest Cycle Stores and he was identified by Head
Constabl e Abdulmajid. It is true that on search
and seizure, he does not Ilend hands to the
prosecution but the fact remains that this wtness
has supported the case of the prosecution on the
point that the entire raiding party had gone to the
spot. As per the settled position of |aw, evidence
of a hostile wtness is not required to be
di scarded outright and if his evidence or a portion
of his wevidence is supported by other naterial



then that part of his evidence can be relied upon
by the court. Applying the said principle to the
present case, it is clear that even according to
the case of the hostile panch wtness, raiding
party had gone to the spot and one person was
identified by Head Constable Abdulmajid. Here we
have to consider that as per the defence, the
police officer had kept the present two appellants
in their custody right from9 a.m on the said
date. That on that day two other persons were al so
arrested and nuddanal article was actually seized
fromthem Thereafter the said two persons were
allowed to go away and case has been | odged agai nst
t he present t wo appel | ant s. On reading the
evi dence of the aforesaid hostile panch witness, it
is very clear that the appellants were not in
custody at the tine when the police party raided
the spot. Therefore, the above defence has been
negatived by the evidence of the hostile panch
Wi t ness.

27. 1t is well settled that when the appellate

court, by and large, agrees with the finding and
reasoni ng recorded by the trial court, it would not
be necessary for the appellate court to go for
detail ed di scussi on of evidence of each and every
Wi t ness. In the present case also we arein
general agreement with the finding and reasonings
recorded by the trial court. The prosecution has
| ed sufficient evidence before the trial court in
order to prove the guilt of the present appellants.
The trial court has given cogent and convincing
reasons for arriving at a finding that the two
appel lants were found in possession of contraband
nmuddanal article without any valid pass or permt

to possess the sane. The trial court has also
considered the evidence in its entirety and in
absence of any material inproverent or material

contradiction in the evidence of the w tnesses, the
trial court was perfectly justified in relying upon
the evidence of the wtnesses examned by the
prosecuti on. On reassessnent of the evidence on
record, with the help of the | earned Advocates for
the parties, we find that the evidence tendered by
the witnesses inspires confidence and therefore,
the evidence of the wtnesses is found to be
trustworthy and reliable and, therefore, we also
find that the prosecution has proved the case
agai nst the appel |l ants beyond any reasonabl e doubt.
So on the one hand, on our independent assessnent
of evidence on record, we are satisfied that the



case agai nst the appellants has been brought hone
and on the other hand, we also find that the trial
court has not commtted any error in assessnent of
evi dence produced before it . For accepting the
evi dence of the witness, the trial court has given
reasons and the reasons have been based on
appreci ation of evidence. The findings have not
been recorded contrary to the evidence on record.
In that view of the matter, we find there is
absol utely no scope for interfering with the
reasonings and findings recorded by the tria
court.

28. I n above view of the matter we find there is

no substance or nerit in the present appeal
Therefore, the appeal is required to be dism ssed
and the judgnent and conviction order inmpugned in
this appeal are required to be confirnmed.

29. At this stage, stage M Saiyed has argued on

behalf of the appellants that out of the two
appel l ants, appellant no.1 is suffering from cancer
and appellant no.2 is aged 62 years. Onh the
strength of these two grounds, M Saiyed has
submtted that the appeals nay be allowed and the
appel lants may be acquitted. W are afraid, it is
not legal or permissible to allow the appeal and
set asi de the judgnent and conviction order
recorded by the trial court, if otherw se | egal and

proper, on the ground that one appellant is
suffering fromcancer and another is aged 62 years.
For ext endi ng | eni ency in t he guantum of

puni shnent, this may be a relevant factor in a fit
case but for allowi ng the appeal and for acquitting
the accused persons, this cannot be considered a
| egal ground. The appeal cannot be allowed on this
ground.

30. So far as the quantum of punishnent is

concer ned, Par | i ament has nade provision for
m ni mum puni shnment and the sentence i nposed on the
appel lants is not nmore than the mnium Therefore,
now there is no further scope for reducing the
guantum of  puni shment al so. Ther ef or e, t he
aforesaid prayer of M Saiyed for allowi ng the
appeal on the aforesaid ground deserves to be

rej ected. It is also required to be nade clear
that M Saiyed has fairly conceded that considering
the illness and age of the two appellants, they are

being provided wth proper nedical and ot her
facilities in accordance with the rules of the jail



aut hority. Therefore, no further direction is
required to be issued to the jail authority in this
behal f al so

31. At this stage, M Saiyed, |earned Advocate

for the appellant has submitted that though an
entry at sr.no.6 is said to have been recorded in
station diary on 17.9.1997 at 15.30 hours, the said
entry or a copy thereof has not been produced
before the trial court and instead entry No.9
posted at 11 p.m has been produced on the records
of the trial court which has al so been entered in
the said station diary on 17.9.1997. M Saiyed has
expressed an apprehension that the entry at sr.no.6
has not been produced on the record of the tria
court since the name of the first appellant was not

nmentioned therein. Therefore, he requested the
court to get the original entry fromthe concerned
police station. In view of the aforesaid

subm ssion, with a view to satisfy our conscience
we requested M K C Shah, |earned APP to arrange to
bring the said police station diary in the second
sessions. Fortunately enough, M Shah was able to
procure the said original police station diary and
show to us that it was an entry at sr.no.6 which
has been recorded at 15.30 hours. It has been read
in open court and even M Saiyed had al so read the
same. On reading the said entry, M Saiyed was
also satisfied on the point that the said entry
really speaks about nentioning the names of both

t he appel | ants. Description about the clothes to
be put on by the first appellant has also been
di scl osed therein. It has al so been disclosed that
the first appellant was going to sell narcotic
drugs to the second appellant. The second
appellant was also to cone at the spot. It has

further been nmentioned therein that the copy of the
af oresaid i nformati on was conveyed in witing to
t he superior officer. W direct that a copy of
this entry shall be taken on record. In view of
the above entry at sr.no.6, above contention of M
Sai yed stands negatived and on the contrary, the
said entry substantially supports and corroborates
the prosecution case that the information was
received involving both the appellants, that the
description about the clothes to be put on by the
first appellant at the relevant point of tine was
stated in the entry, that the place at which the
two appellants were to neet together and an entry
was posted in the station diary and that a copy of
the information was forwarded to the superior



officer in witing. Al these things have been
stated in the entry of the diary and, therefore,
the entire fact, prior to the search in question
has been reduced into witing. This shows that the
prosecution case is genuine. There is absolutely
no room or scope for creating any doubt in the
prosecution case.

In response to our request, Head Constabl e
Ranesh Nanjibhai from DCB police station has cone

to the court in the second sessions. He has
brought the aforesaid original police station diary
containing entry No.6 of 17.9.1997. After going

through the same and after obtaining copy thereof,
the said original police station diary was returned
to him

32. The above discussion clearly indicates that
t he prosecution has produced sufficient and

sati sfactory evidence before the trial court. The
evi dence is trustwort hy and reliable. The
appreci ation of the evidence by the trial court is
pr oper. The appreciation of |egal aspects is also

proper. The findings of facts are proper and
acceptabl e and the reasons for arriving at the said
findings are cogent and convincing. There is no
scope for interference with the sane. The appea
is therefore, neritless and hence, deserves to be
di sni ssed

33. For the foregoing reasons, the pr esent
appeal is ordered to be dismssed. The judgnent
and conviction recorded by the trial court are
confi rmed.

[D K Trivedi, J.]

[D P Buch, J.]
nep



