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ORAL JUDGEMENT

The petitioner above naned has preferred this



petition under Article 226 of the Constitution of India
for appropriate wit, order or direction, for quashing
and setting aside an order of detention dated 18.9.2003
passed by respondent no.2 herein, in exercise of the
powers u/s.3(2) of the Gujarat Prevention of Anti Soci al
Activities Act, 1985 (for short, "the said Act").

2.1t was alleged against the petitioner that two

prohi bition offences were registered against him before
Shahi baug Police Station and Prantij police station at
C. R No. 5132 and 208 of 2003 on 22.6.2003 and 21.7.2003
for an offence punishable u/s.66, 65, 81 and 116 of the
Bonbay Prohibition Act, 1949.

3.1t was also alleged against the petitioner that

two witnesses had given statenents that on 27.7.2003 and
on 19.8.2003 the petitioner had quarrelled with the said
witnesses and the said wtnesses were beaten by the
petitioner in public place. Therefore, many persons had
gathered together and at that time, the petitioner had
t hreatened them wi th weapon in his hand. Therefore, an
at nosphere of fear was generated and the said persons had
run away from the said place. On the strength of the
af oresai d regi stered of fence and unregi stered cases, the
petitioner was found to be bootlegger and with a viewto
prevent himfromcarrying on his bootlegging activities
leading to a threat to public order, he was ordered to be
det ai ned by the inpugned order

4. Feeling aggrieved by the said order of his
detention, the petitioner has preferred this petition

before this Court. It has been contended here that on a
nere fact that two of fences were registered, it could not
be said that there was a threat to public order. It has

al so been contended that nanes of the witnesses were not
disclosed to the petitioner, and therefore, there was a
violation of the principle of natural justice. That ,
therefore, the order of detention is illegal and hence,
it may be quashed and set aside.

5. On receipt of the petition, Rule was issued and
in response to the service of notice of Rule, M.Mta

Panchal, |earned AGP has appeared on behalf of the
respondents. She has produced affidavit of the detaining
authority which is taken on record. I  have heard the

| earned advocates for the parties and have perused the
papers.

6. It is not much in dispute that the petitioner was
detained in exercise of the powers u/s.3(2) of the said
Act on the ground that the petitioner was a "bootl egger"



and his activities anounted to a threat to public order
The | earned advocate for the petitioner has contended
that three offences under the Bonbay Prohibition Act,
1949, were registered against the petitioner. That
sinmply the aforesaid offences have been registered
agai nst the petitioner, the petitioner cannot be branded
as a "bootlegger" and that his alleged bootlegging
activities raised a threat to public order

7. In support of the argunents, |earned Advocate for

the petitioner has relied upon a decision of the Apex
Court in the case of Piyush Kanti | al Meht a V/s.
Conmi ssi oner of Police, Ahnedabad City & Anr. reported
in AIR 1989 SC 491. It would be worthwhile to refer to
the observations nade in paras 17 and 18 of the said
deci sion as foll ows:

Para 17 "Does the expression 'public order'
take in every kind of infraction of order or only
some categories thereof? It is nmanifest that
every act of assault or injury to specific
persons does not lead to public disorder. VWhen
two people quarrel and fight and assault each
other inside a house or in a street, it my be

said that there is disorder but not public
di sorder. Such cases are dealt wth wunder the
powers vested in the executive authorities under
the provisions of ordinary crimnal law but the
cul prits cannot be detained on the ground that
t hey were di st urbi ng public order. The
contravention of any |l aw al ways affects order but
before it can be said to affect public order, it
nmust affect the conmunity or the public at |arge.
In this connection we nust draw a line of
demarcati on between serious and aggravated forns
of disorder which directly affect the comunity
or injure the public interest and the relatively
m nor breaches of peace of a purely | ocal
signi ficance which primarily injure specific
i ndividual and only in a secondary sense public
i nterest. A nmere disturbance of |aw and order
leading to disorder is thus not necessarily
suf ficient for action wunder the Preventive
Detention Act but a disturbance which will affect
public order cones within the scope of the Act."

Para 18 : In the instant case, the detaining
aut hority, in our opinion, has failed to
substanti ate t hat t he al | eged anti-soci al
activities of the petitioner adversely affect or
are likely to affect adversely the nai ntenance of



public order. It is true sone incidents of
beating by the petitioner had taken place, as
al l eged by the witnesses. But, such incidents,
in our view, do not have any bearing on the
mai nt enance of public order. The petitioner may
be puni shed for the alleged offences conmtted by
him but, surely, the acts constituting the
of fences cannot be said to have affected the even
tenmpo of the life of the conmunity. It may be
that the petitioner is a bootlegger within the
nmeani ng of S.2(b) of the Act, but nerely because
he is a bootlegger he cannot be preventively
det ai ned under the provisions of the Act unless,
as laid down in sub-section (4) of S.3 of the
Act, his activities as a bootlegger af f ect
adversely or are likely to affect adversely the
mai nt enance of public order. W have carefully
consi der ed the offences alleged against the
petitioner in the order of detention and also the
al l egations nade by the w tnesses and, in our
opi nion, these offences or the allegations cannot
be said to have created any feeling of insecurity
or panic or terror among the nenbers of the
public of the area in question given rise to the
guestion of nmmintenance of public order. The
order of detention cannot, therefore, be upheld.”

8. In view of the aforesaid pronouncenent of the
Hon' bl e Supreme Court, it would be difficult to accept
that sinply because two prohibition offences have been
registered, the petitioner could be treated to be a
boot| egger and his activities would lead to a threat to
public order.

9. In the present case also the detention order has

been passed on registration of three prohibition offences
and, therefore, applying the above principles on the
facts of the case on hand, it is clear that the order of
detention cannot be sustained in the eye of |aw on nere
registration of two prohibition offences. Therefore, the
detention order is required to be held to be illegal and
it is required to be quashed and set aside.

10. So far as the statenents of the wtnesses are

concer ned, nanes have not been disclosed to the
petitioner. It has also been contended that when the
nanes of the w tnesses were not disclosed, the petitioner
could not subnmit effective representation against the
detention and, therefore, his wvaluable right to make
ef fective representation has been denied. On the other



hand, it has been contended by the I|earned AGP that
privilege wunder section 9(2) has been exercised by the
detaining authority. It is true that under section 9(2),
the detaining authority has privilege to wthhold nanes
of the wtnesses from the notice and know edge of the
detenu. In this connection |earned Advocate for the
petitioner has relied upon a decision of this Court in
Special C. A No.14792/ 2003 dated 23.3.2004 wherein in
para 13, this Court has observed as under

"13. In the present case, the nanes of the

Wi t nesses have not been supplied and on the other
hand, it is found that the detaining authority
had adequate materials wth it for exercising
powers of privilege under section 9(2) of the
said At. In the premi ses, the order of detention
cannot be sustained in the eyes of law. So, on
t he one hand, the alleged bootlegging activities
of the petitioner are not found to be a threat to
public order or public health and on the other
hand, the power of privilege under section 9(2)
of the said act, cannot be said to have been
clai med by proper exercise of power thereunder

In absence of the above position, the order of
detention cannot be sustained in the eye of |aw"

11. This shows that the inpugned order cannot be

sustained on the strength of the prohibition offences
regi stered against the petitioner. Wth respect to the
statements of the w tnesses who had rendered statenents
agai nst the petitioner, the power of privilege under
secftion 9(2) has not been properly exercised.
Therefore, when the nanmes of the wi tnesses were not
di scl osed, the petitioner could not submt effective
representation and, therefore, it can be said that there
is inplied denial to the right of the petitioner to
submt effective representation under Article 22 (5) of

the Constitution of I ndi a. Ther ef or e, further
continuance of the detention of the petitioner cannot be
justified. The petitioner is, therefore, required to be

rel eased fromdetention. This can be done by allow ng
the petition and by quashing the detention order

12. For the foregoing reasons, this petition is

al l owed. The inpugned order dated 18.9.2003 passed by
respondent No.2 is ordered to be quashed and set asi de.
The detenu is ordered to be set at liberty forthwith, if
no longer required in any other case. Rul e is made
absolute to the aforesaid extent. No order as to costs.
D.S. permtted.



[D P Buch, J.]
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