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I nstant appeal filed under Section 374 of the Code

of Crimnal Procedure, 1973 is directed agai nst judgnent
dated July 5, 1996 rendered by the | earned Additional City
Sessi ons Judge, Court No.10, Ahnmedabad, in Sessions Case
No. 43 of 1995 by which the appellants are convicted of the
of fences puni shabl e under Sections 302, 452 read with 114
of I ndian Penal Code ("IPC' for short), and sentenced to

suffer R 1. for life for having comitted offence
puni shabl e under Section 302 IPC as well as RI. for one
year and fine of Rs.200=00, in default, RI. for one

month for having commtted offence punishable under
Section 452 |IPC. It may be stated that the | earned Judge
has directed that the substantive sentences shall run
concurrently.

2. Deceased Divaben alias Divaliben, wfe of Bhongji
Markaji, was residing with her husband, brother-in-law and
two children in the area known as "~ Sommath Bhodar No Aro',
Jamal pur, Ahnmedabad. The appellants were also residing in
a hut in the sane area. It may be stated that the
deceased and her husband as well as the appellants are
Marwadi by caste. One Pepiben, w fe of Masharaji Marwadi
who is also residing in the nei ghbourhood, had told the
appel l ant No. 2 that she was noving around with her husband
and was flirting with him On inquiry being made by the
appel lant No.2 as to who had given such information to
her, Pepiben had replied that the information was given by
deceased Di vaben. Thereupon, a quarrel had ensued between
the appellants and Pepi ben wherei n Pepi ben was assaulted
by the appellants. However, no conplaint regarding the
incident of assault on Pepiben was filed as they were of
the sane caste

The incident in question had taken place on

Novermber 18, 1994. On that day, the deceased was cooki ng
food in her house at about 7.00 a.m whereas her husband
and brother-in-law had gone to the market and two young
children were playing in the neighbourhood. When the
deceased was cooking food, the appellant No.2 in the
conpany of the appellant No.1l had cone to the house of the
deceased and started hurling abuses at her. The grievance
made by the appellant No.2 was that the deceased was a
cunning lady and had defamed the appellants by inform ng
Pepi ben that the appellant No.2 was flirting with the
husband of Pepi ben. After abusing the deceased, the
appel l ant No.1 had picked up a kerosene can lying in the
house of the deceased and poured the same on Di vaben
whereas the appellant No.2 had picked up a burning
firewood from hearth and set clothes of the deceased on
fire. Wthin no tine, the deceased was engulfed in fire.



She had raised cries for help as a result of which, the
appel l ants had run away whereas nei ghbours had collected
in the house of the deceased. The wonmen collected had
poured water on the deceased to put out the fire. Bhongji
Markaji, who was husband of the deceased, was inforned
about the incident when he was at the market, and on
| earni ng about the incident, had rushed back hone. 1In the
nmeanti me, some one had sought help of anbulance and on
arrival of ambul ance  van, Divaben was renpved to
V.S. Hospital for treatnment. In view of severe burn
i njuries sustained by her, the deceased was admitted as an
i ndoor patient in the Burns Ward of the hospital at about
10.27 a.m At about 10.55 a.m, a nessage was sent from
V.S. Hospital to Gaekwad Haveli Police Station nentioning
t hat Di vaben Bhomaji Marwadi had received burn injuries at
t he hands of her nei ghbour Di puben Henmtaji (the appell ant
No. 2) . On recei pt of the nmessage, PSI M .M K Paranmar had
gone to the hospital and visited Burns Ward where the
deceased was being treated. He had asked the doctor on
duty to state whether the deceased was conscious. The
doctor had inforned PSI M.Parmar that the deceased was
consci ous and able to speak. In view of the state of
affairs of the deceased, as inforned by the doctor, PSI
M. Parmar had addressed a Yadi requesting Executive
Magi strate to do the needful for recording dying

decl aration of the deceased. At the bottom of Yadi, an
endorsenent was obtained from the doctor to the effect
that the deceased was consci ous. On receipt of Yadi

M. Nanj i bhai Karanshi bhai Patel, who was then di schargi ng
duties as Deputy Mamatdar in the office of Gty
Mam atdar, had gone to V.S Hospital at about 12.15 p.m
for the purpose of recording dying declaration of the
deceased. M .Patel had gone to the Burns Ward of the
hospital, and after ascertaining that the deceased was
conscious and in a fit state of nmind to nmake a statenent,
had recorded dying declaration of the deceased as narrated
by her. Meanwhile, Jivanbhai Vastabhai Desai, who was
then Police Inspector of Gaekwad Haveli Police Station
had al so gone to the V.S. Hospital in view of the nessage
which was received earlier indicating that the deceased
was burnt by the appellant No. 2. Pl M.Desai had also
gone to Burns Ward of the hospital and after ascertaining
that the deceased was conscious and in a fit state of mind
to make a statenment, had recorded her conplaint as
narrated by her. On the basis of the conplaint of the
deceased, of f ences wer e regi stered and further
investigation into the said conplaint was nade by Pl
M .Desai. Pl M.Desai had drawn panchnana of place of
occurrence and taken into custody certain incrimnating
articles. The Investigating Oficer had requisitioned
services of officers of Forensic Science Laboratory and



arrested the appellants. Further, the I nvesti gating
Oficer had recorded the statements of those persons who
were found conversant with the facts of the case. The
deceased succunbed to her injuries on Novermber 20, 1994
and, therefore, inquest on the dead body was held by P
M . Desai . On the sane day, the of fence under Section 302
| PC was registered against the appellants and further
statenments of w tnesses were recorded. The Investigating
O ficer had al so nade necessary arrangenents for sending
dead body of the deceased for autopsy. The incrimnating
articles, which were seized during t he course of
i nvestigation, were sent to Forensic Science Laboratory
for analysis. After obtaining necessary reports and on
conpl eti on of i nvestigation, t he appel | ant s wer e
chargesheeted of the offences punishable under Sections
302, 452, 307, 294 read wth 114 IPCin the Court of
| earned Metropolitan Magistrate, Court No.12, Ahnedabad.
As the offences punishable under Sections 302 and 307 are
exclusively triable by a Court of Sessions, the case was
conmitted to the Gty Sessions Court, Ahmedabad, for trial
where it was nunbered as Sessions Case No.43 of 1995.

3. The | ear ned Additional City Sessions Judge,
Ahmedabad, to whomthe case was nmade over for trial had
framed charge against the appellants at Exh.3 of the
of f ences puni shabl e under Sections 452, 307, 302, 114 |PC
The charge was read over and explained to the appellants,
who had pl eaded not guilty to the sane, and clainmed to be
tried. The prosecution had, therefore, examned, (1)
Dr.Dilip Manubhai Desai, P.W-1 at Exh.7; (2) Pradhan
Vi sabhai Dantani, P.W-2 at Exh.10; (3) Bhomaji Markaji,
P.W-3 at Exh.12; (4) Samaram Markaji, P.W-4 at Exh. 13;
(5) Jatnaben Chhaganlal, P.W-5 at Exh.14; (6) Pepiben
Masraji, P.W-6 at Exh.15; (7) Durgaprasad Sahdev Kahar
P.W-7 at Exh.16; (8) Vikransinh Banaji Sol anki, P.W-8 at
Exh. 18; (9) Vishnuprasad Manilal Pandya, P.W-9 at Exh. 24;
(10) M thabhai Kacharabhai Parmar, P.W-10 at Exh.26; (11)
Nanj i bhai Karanshi bhai Patel, P.W-11 at Exh.29; (12)
Ji vanbhai Vastabhai Desai, P.W-12 at Exh.33; and, (13)
Dr. Tushar Bi pi nchandra Soni, P.W-13 at Exh.42, to prove
its case against the appellants. The prosecution had al so
produced docunentary evidence such as; postnortem notes of
the deceased at Exh.8, inquest report at Exh.9, map of
scene of incident at Exh.11, panchnama of place of
occurrence at Exh. 17, report of analysis, entry fromdiary
mai ntained at the Police Station at Exh.25, yadi sent to
the Executive Magistrate for recording dying declaration
at Exh.28, dying declaration recorded by the Executive
Magi strate at Exh. 31, conplaint of the deceased recorded
by PI M.Desai at Exh.34, nedical papers fromthe hospital
i ndicating as to how the deceased was treated and what was



her condition during the relevant tine, etc. 1in support
of its case against the appellants.

4. After recording of evidence of the prosecution

Wi t nesses was over, the |earned Judge had explained to the
appel l ants the circunstances appearing against themin the
evidence of prosecution wtnesses and recorded their
further statements as required by Section 313 of the Code
of Crimnal Procedure, 1973. |In their further statements,
the case of the appellants was that they were innocent and
were falsely inplicated in the case. However, none of the
appel l ants had exanined hinself/herself on oath nor any
Wi t ness was exam ned by any of them to substantiate the
defence mentioned in their further statenents.

5. On appreci ati on of evidence adduced by the

prosecution, the learned Judge held that it was proved by
the prosecution that deceased Divaben @Divaliben had met
with a homicidal death. According to the |earned Judge,
the deceased was conscious and in a fit state of nmind to
nmake a statenment, as a result of which, her dying

decl arati on, whi ch was recor ded by the Executive
Magi strate, and her conplaint, which was recorded by P
M. Desai, were trustworthy. VWhat was noticed by the

| earned Judge was that the deceased had no notive or cause
to inplicate the appellants falsely in the case and though
there were nore than one dying declarations on record,
they were consistent with each other, and it was safe to
act upon them |In view of abovereferredto conclusions,
the learned Judge further held that it was proved by the
prosecution that the appellants had conmtted crinina
trespass in the hut of the deceased with an intent to make
an attack on her life and the appellant No.1 had poured
kerosene over her whereas the appellant No.2 had set
clothes of the deceased on fire by burning firewood as a
result of which, the deceased had died and, therefore, the
appel lants were liable to be convicted of the offences
puni shabl e under Sections 302, 452 read with 114 IPC. On
the basis of these conclusions, the Ilearned Judge has
convicted the appellants under Sections 302, 452 read with
114 1PC and i nposed the sentences on the appellants which
are referred to earlier by judgment dated July 5, 1996,
giving rise to instant appeal

6. M. H N Jhala, |earned Senior Advocate assisted by

M .Y.V.Vaghel a, |earned counsel, of t he appel | ant s,
contended that neither the dying declaration was recorded
by the Executive Magistrate M. Patel in presence of doctor
nor the conplaint was recorded by PI M.Desai in presence
of doctor, nor any certificate was obtained by either
M. Patel or M.Desai to the effect that the deceased was



conscious and in a fit state of mind to make a decl aration
t hough the doctor was very much avail abl e and, therefore,
it was hazardous to base the conviction of the appellants
on the basis of those dying declarations. The |earned
counsel pointed out that endorsement nmade on Exhs. 28 & 30,
whi ch are Yadis sent by PSI and Pl respectively to the
Executive Magi strate requesting him to record dying
declaration bear endorsement to the effect that the
patient was conscious, but this does not satisfy the
requi renent of law, nanely, that the dying declaration
nmust bear the endorsement of medical officer to the effect
that the declarant was conscious and in a fit state of
mnd to mke a statement and, therefore, those dying
declarations should not have been relied upon by the
| earned Judge. What was asserted was that the nedica
papers on record establishes that on Novenber 18, 1994,
t he deceased was drowsy whereas her general condition was
poor and pulse rate was above nornmal and, therefore, it
was highly inprobable that the deceased had nade dying
declaration as claimed by the Executive Magistrate or
| odged detail ed conplaint as asserted by PI M.Desai and,
therefore, the two dying decl arati ons should not have been
relied wupon by the |earned Judge for recording conviction
of the appellants. It was argued that the deceased had
sustai ned 100% burns of second degree and, therefore, the
two dying declarations should not have been acted upon
nor e particularly when t here was absence of any
endorsenent by the medical officer to the effect that the
deceased was conscious and in a fit state of mind to nake
a statenent. According to the learned counsel of the
appel l ants, norphine injection was adninistered to the
deceased to minimse the pain which was bound to cause
drowsi ness and as Dr.Tushar B.Soni was not able to state
that the injection was admnistered before or after
recording of dying declaration, it was hazardous to rely
upon so-called dying declaration recorded by Executive
Magi strate, M.Patel. Wile attacking veracity of the two
dying declarations, it was enphasised that as per the
evidence of PI. M.Desai, first information report was
recorded between 12.15 p.m and 12.40 p.m wher eas
according to the Executive Magistrate, dying declaration
was recorded between 12.30 p.m and 1.05 p.m, and as
i nconsi stency about t he tinme of recordi ng dyi ng
declaration and first information report is not explained
by the prosecution, both the docunments should have been
ignored from the consideration. The | earned counsel of
t he appel |l ants enphasised that it is not the case of any
one that at the sanme time, the Executive Magistrate was
recordi ng dying declaration of the deceased whereas P
M. Desai was recording the conplaint of the deceased, and
as inconsistency regarding tinme of recording of the two



docunents raises serious doubts about their genuineness,
the conviction of the appellants should be set aside. It
was further argued by the |learned counsel of the
appel l ants that the incident in question had taken place
at about 7.00 a.m or 7.15 a.m in the norning whereas
so-cal | ed dyi ng decl aration was recorded by the Executive
Magi strate as well as first information report was noted
down by PI M.Desai in the hospital when the deceased was
surrounded by her close relatives and as tutoring of the
deceased by her close relatives is not ruled out, both the
docunents shoul d have been ignored while considering the
case of the prosecution against the appellants. What was
stressed was that the deceased had not nmentioned the nane
of the appellants as assailants at the first earliest
opportunity available to her when history of assault was
sought to be ascertained by the doctor at the time of her
adm ssion into hospital and, therefore, dying declaration
and the conplaint should not be acted upon by this Court.
According to the |l earned counsel of the appellants, the
evi dence of wi tness, Sammaram Markaji, indicating that the
deceased had nmde oral dying declaration before himwas
not trustworthy and reliable inasnuch as his testinmony
suffers from vital contradictions as he had not referred
to oral dying declaration in his previous police statenent
and, therefore, the sane should not have been relied upon
by the | earned Judge. According to the |earned counsel of
the appellants, the evidence of husband of the deceased
would indicate that the deceased had never regained
consci ousness after she was admtted in the hospital and,
t herefore, assertion made by wi tness, Sammaram that the
deceased had nmde oral dying declaration before him
i mplicating the appellants, should be disbelieved. It was
asserted by the | earned counsel of the appellants that the
| earned Judge of the trial Court has not appreciated the
evidence on record in its true perspective and, therefore,
t he appeal should be allowed. In support of these
subm ssions, the | earned counsel of the appellants has
placed reliance on the decisions rendered in (1) Mohar
Singh & Os. v. State of Punjab, A l.R 1981 SC 1578,
(2) Darshan Singh & Os. V. State of Punjab, Al.R
1983 SC 554, (3) Paparanbaka Rosammma & Os. v. State of
Andra Pradesh, A l.R 1999 SC 3455, (4) Panchdeo Singh v.
State of Bihar, (2002) 1 SCC 577, and (5) Chacko v. State
of Kerala, A l.R 2003 SC 265.

7. M . Sudhanshu S.Patel, learned Additional Public
Prosecutor, contended that recording of dying declaration
in presence of the doctor and getting it certified that
declarant is conscious and in a fit state of mind to nake
statement is a rule of prudence, but not requirenent of
| aw and as the Executive Magistrate and PI M. Desai had



satisfied thenselves that the deceased was conscious and
inafit state of mnd to nake a statenment, absence of
certificate from the doctor to the effect that the
deceased was conscious and in a fit state of mnd to rmake
statement is of no consequence. It was argued that the
endor senent nade by the doctor on Police Yadi indicated
that the deceased who was in injured condition was fully
conscious and, therefore, the assertion of the t wo
of ficers, i.e. the Executive Magistrate and the Police
I nspector, that the deceased was conscious and was in a
fit state of nmind to nake statenent does not get vitiated
nerely because the statements were not recorded by those
two officers in presence of the doctor or that none of the
statements was certified by the doctor to the effect that
t he deceased was conscious and in a fit state of nind to
make statemnent. The learned counsel of the State
Covernment pointed out that over and above the reliable
and cogent testimony of the Executive Magistrate and P
M. Desai indicating that the deceased was conscious and in
afit state of mind to make statement, there is evidence

of doctor as well as that of other wi tnesses which
est abl i shes beyond reasonabl e doubt that the deceased was
conscious as well as in a fit state of mnd to nake
statenment and, therefore, it wuld not be correct to

contend that the learned Judge has committed error in
placing reliance on those dying decl arati ons whil e
recording the conviction of the appellants. What was
mai nt ai ned by the | earned counsel of the State CGovernnent
was that the questions put by the Executive Magistrate as
well as the answers given by the deceased and the
i nfornati on recorded by PI M. Desai unerringly establishes
that the deceased was not only conscious, but was in a fit
state of mnd to nmke statement and, therefore, those
docunents should be acted upon by this Court while
confirmng the conviction of the appellants. The |earned
Addi ti onal Public Prosecutor argued that there is nothing
suspi ci ous about recording of dying declaration or
conpl aint of the deceased and, therefore, those vital
docunents cannot be brushed aside on specious plea that
there is absence of certificate fromthe nedical officer
to the effect that the deceased was conscious and in a fit
state of mnd to make statenent. The | earned counse
further pointed out that it is not the case of the defence
that any close relatives of the deceased was on inimca
terms with the appellants and had, therefore, tutored the
deceased to inmplicate the appellants falsely though they
were innocent and, therefore, the plea that there was
possibility of the deceased being tutored should not be
accepted by the Court. The | earned counsel argued that
t he deceased who had sustained severe burn injuries would
be the last person to spare her assailants and involve



i nnocent persons falsely and, therefore, inplication of
the appellants by her should not be doubted on so-called
renote possibility that the relatives had tutored the
deceased. According to the learned Additional Public
Prosecutor, in fact, there is no inconsistency about the
time of recording of the dying declaration and the
conplaint inasnuch as time of recording t he dyi ng
declaration and the conplaint are stated by the w tnesses
approxi nately before the Court and that too after a |ong
period and, therefore, so-called inconsistency about the
time of recording of the dying declaration and the
conpl aint of the deceased would not got to show that those
two docunments are not genuine. The | earned Additiona
Public Prosecutor took pains to point out to the Court
that the evidence of Dr.Soni establishes beyond reasonabl e
doubt that the deceased was conscious for twenty-four
hours fromthe time of her admi ssion into hospital, which
rules out the possibility that she had | ost consci ousness
or was not in a position to understand the questions put
to her by the Executive Magistrate or the Police Oficer
and, therefore, neither recording of dying declaration nor
recording of first information beconmes doubtful nerely
because her general condition was poor or that she was
drowsy or that her blood pressure was above nornal

According to the | earned Additional Public Prosecutor, the
evidence of Dr.Soni read together with the contents of
history of assault recorded by himas well as evidence of
witness, M.Parmar, would show that the deceased was
conscious as well as in a fit state of mnd to nake
statement and, therefore, the <claim advanced by the
Executive Magistrate that the deceased had nade dying
declaration as well as claimmade by PI M.Desai that he
had recorded the conplaint of the deceased as narrated by
her, deserve acceptance. It was also argued that the
evi dence of the Executive Magistrate, who had recorded
dying declaration, as well as that of Police Oficer, who
had recorded first infornmation report, would indicate that
not only the deceased was withing in pain, but also
demanding water which, in turn, establishes that the
deceased was fully conscious and, therefore, it would not
be correct to say that she was not able to nake any
statement as clained by the Executive Magistrate or the
Police Oficer because her general condition was poor or
that she was drowsy or that her bl ood pressure was above
normal or that she had sustained 100% burns of second
degree. The | earned counsel enphasised that the evidence
tendered by witness, Samaram Markaji, P.W-4, Exh.13,
regardi ng oral dying declaration inspires confidence as
the same is corroborated by other evidence on record and
as the dying declarations of the deceased produced on
record of the case are consistent as well as cogent with



each other, well recorded conviction of the appellant
shoul d be wupheld by this Court. It was pointed out that
t he deceased herself was not on inimcal terns wth the
appel l ants nor had any notive to inplicate themfalsely in
such serious case and, therefore, well reasoned judgnent
of the trial Court <convicting the appellants of major
of fence should be confirned by this Court. |In support of
his subm ssion, the | earned Additional Public Prosecutor
has relied upon decisions in (1) Laxnan v. State of
Maharashtra, (2002) 6 SCC 710, (2) Sohanlal alias Sohan
Singh & Os. V. State of Punjab, 2004 SCC (Cri.) 226,
(3) State v. Rabari Pancha Punja & Os. 22 GL.R 426,
and (4) Habib Usman v. The State of Gujarat, A l.R 1979
SC 1181.

8. This Court has undert aken a conplete and
conprehensi ve appreciation of all vital features of the
case and the entire evidence on record with reference to
broad and reasonabl e probabilities of the case.

9. The fact that the deceased had died a homcida

death is not in dispute. Though before the trial Court,
an attenpt was nade by the appellants to show that the
deceased had died accidentally, the same is given up at
the appellate stage. It is not the case of the appellants
that the deceased had died a natural death or suicida
death or accidental death. Dr.Dilip Desai, P.W-1, Exh.7,
has specifically stated in paragraph 4 of his deposition
that the injuries sustained by the deceased were not

acci dent al . Though it was stated by himthat it was not
possi ble for himto say whether injuries sustained by the
deceased were suicidal or homcidal, it was nentioned by

the said witness in paragraph 5 of his deposition that the
injuries noticed on the deceased were possible if kerosene
was poured over the head of the deceased and, thereafter

she was set on fire. The injuries sustained by the
deceased were noticed by Dr. Desai while performng
autopsy on her dead body. External as well as interna

injuries noticed by the doctor have been enunerated by him
in his substantive evidence before the Court. Those
injuries are also nmentioned in detail in postnortem notes
produced on record at Exh.8. As per the nedical evidence,
t he cause of death of the deceased was shock as a result
of burns. The evidence of Dr. Soni, P.W-13, Exh.42,
shows that he had recorded the history of assault as
narrated by the deceased and, according to the deceased,
she had received burns with kerosene by opposite party.
The doctor stands fully corroborated by contenporary
docunent s mai ntai ned by him Under the circunstances,
this Court finds that the finding recorded by the I|earned



Judge of the trial Court that the deceased had died a
hom cidal death is eminently just and is hereby upheld.

10. Before appreciating the evidence of the w tnesses

and the contents of dying declarations, it would be
relevant to notice the law relating to dying declaration
Section 32(1) of the Indian Evidence Act, 1872 is an
exception to the general rule that hearsay evidence is not
adm ssible evidence and unless evidence is tested by
cross-exam nation, it is not creditworthy. Under Section
32 when a statenent is nade by a person as to the cause of
death or as to any of the circunstances, which result in
his death, in cases in which the cause of that person's
death cones into question, such a statement, oral or in
witing nade by the deceased to the witness is a relevant
fact and is adnmissible in evidence. The statenment nmade by
the deceased, called the dying declaration, falls in that
category provided it has been nade by the deceased while

ina fit nental condition. It is well settled that
convi ction can be based on the dying declaration itself
provided it is satisfactory and reliable. A dying

decl arati on nade by a person on the verge of his death has
a special sanctity, as at that solemm nonent, a persons is
nost unlikely to make any untrue statement. The sanctity
attached to dying declaration is that a person on the
verge of death would not commit sin of inplicating
sonebody fal sely. The shadow of inpending death is by
itself the guarantee of truth of the statenent nade by the
deceased regardi ng cause of circunstances leading to his
deat h. The general principle on which this species of
evidence is admitted is that they are declarations nade in
extremty, when the person is at the point of death and
when every hope of this world is gone. At that point of
time every notive to fal sehood is silenced and the nmind is
i nduced by the npbst powerful consideration to speak the
truth. Such a solemm situation is considered by the | aw
as creating an obligation equal to that which is inposed
by a positive oath administered in a court of justice. A
dyi ng decl aration, therefore, enjoys alnost a sacrosanct
status as a piece of evidence, coming as it does fromthe
nout h of the deceased victim Once the statenent of dying
person and the evidence of the witnesses testifying to the
sanme passes the test of careful scrutiny of the Courts, it
becomes very inportant and reliable piece of evidence and
if the Court is satisfied that the dying declaration is
true and free from any enbellishment such a dyi ng
declaration by itself can be sufficient for recording
conviction even without |ooking for any corroboration

However, if there are any infirmties of such nature
warranting further assurance then the Courts have to |ook
for corroboration. The rule of corroboration requires



that the dying declaration be subjected to close scrutiny
since the evidence is untested by cross-exam nation. The
decl arati on nust be accepted, unless such declaration can
be shown not to have been made in expectation of death or
to be otherwi se unreliable. Any evidence adduced for this
purpose can only detract from its value, but does not
affect its admissibility. It is also well settled that it
is not necessary that recording of dying declaration
should be in the formof question and answer. One of the
important tests of reliability of dying declaration is
that the person who recorded it nust be satisfied that the
deceased was in a fit state of mnd. Cenerally, the
following three tests have been devised in judicial
pronouncenents in order to answer the question whether the
dyi ng declaration is true:-

(1) Was the victim in a position to identify the
assail ant/s?

(2) Whether the version narrated by the victimis
intrinsically sound and accords with
probabilities?

(3) Whether any material part is proved to be fal se by
other reliable evidence?

(See : (1) Khushall Rao . State of Bonbay

(1958) SCR 552; (2) Tarachand Damu Sutar v. State of
Maharashtra (1962) 2 SCR 775; (3) Kusa and Ors. v. State
of Orissa, (1980) 2 SCC 207; (4) Meesal a Kundul al Bal a
Subr ahmani yam and another v. State of A P., (1993) 2 SCC
684; (5) Meesala Rankrishna v. State of A P., (1994) 4
SCC 181; (6) Govardhan Raoji Ghyare V. State of
Mahar ashtra, 1993 Suppl. 4 SCC 316; (7) Gangotri Singh v.
State of U P. 1993 Suppl. 1 SCC 387; (8) Snt.Paniben v.
State of Gujarat, A l.R 1992 SC 1817; (9) State of
Raj st han v. Ki shore, JT 1996 (2) SC 595; and (10) State
of UP. v. Aneer Ai, JT 1996 (4) SC 123.)

11. In the light of above stated principles, this

Court will have to consider dying declarations relied upon
by the prosecution and ascertain the truth with reference
to those dying declarations nade by the deceased Divaben
The evidence of w tness, Bhomaji Markaji, P.W-3 recorded
at Exh.12, shows that the deceased was hi s wife.
According to him at the time when the incident had taken
pl ace except the deceased no one else was residing wth

hi m It was also stated by him that he had earlier
married to one Jyotsanaben and as she was retarded, he had
di vorced her and narried the deceased. The w tness has

stated that the deceased had given birth to two children



during the subsistence of the marri age. It was further
stated by himthat on the day of incident, he had gone to
mar ket at about 7.00 a.m to purchase vegetables, soap

etc. and had ret ur ned hone w thin half-an-hour
According to him when he had returned horme, he had found
that his wife was lying in burnt condition. It was al so

stated by himthat at about 11.00 p.m of the previous
day, the appellant No.2 had quarreled with his wife. What
was nentioned by himwas that the appellants had beaten
his wife and that his wife and Pepiben had gone to the
Police Station to lodge the complaint. It was frankly
stated by himthat he was not knowing as to how his wfe
had received burn injuries, but what was asserted by him
in his evidence was that in the hospital, he was infornmed
by his wife that the appellants had burnt her. The
wi t ness had given go-by to his case as nentioned in the
previ ous police statenent and, therefore, was permtted to
be cross-examined by the prosecution. The wi t ness was
confronted with his previous police statenent, but it was
mai ntai ned by himthat the facts narrated in the statenent
were not stated by him During the cross-exam nation by

t he defence counsel, it was stated by the witness that he
had | ost consciousness after noticing burn injuries
sustained by his wfe and t hat he had regai ned
consci ousness only in the evening. It was also nentioned

by the witness that on regaining consciousness, he had
f ound t hat several relatives had collected at the
hospital. The witness had agreed with the suggestion made
by the | earned counsel of the defence that he had |[earnt
about the incident only when he was inforned by his
relati ves who were present at the hospital. It was also
admitted by himthat after he had regai ned consci ousness,
he had noticed that his wife was not able to speak
anything till she had died. It was asserted by himthat
he had stated in his police statenent that the deceased
had informed himat the hospital that she was burnt by the
appel | ants.

12. Before discussing the effect and evidentiary val ue

of testinony tendered by the husband of the deceased, it
woul d be relevant to refer to the sworn testinony of
wi t ness, Sammaram Markaji, P.W-4 recorded at Exh.13. Hs
evi dence shows that he was brother-in-law of the deceased,
i.e. younger br ot her of w tness Bhomaji Markaji.
According to him at the relevant tinme, he was residing
with his brother. He has stated in his deposition that on
the day of incident, he had gone to nmarket and learnt from
a boy residing in his nohalla that the deceased was burnt.
According to him on returning home, he had found that the
deceased was lying in conscious condition and that he with
the help of his brother, Bhomgji, had renoved the deceased



to V. S. Hospital. Though it was stated by himthat he had
no talk with the deceased when he had returned home from
market, it was specifically asserted by himthat the
deceased had regai ned consci ousness at Vadilal Hospital
and informed him that she was burnt by the appellants.
According to him he was not knhowing as to why her
sister-in-law was bur nt by t he appel | ants. In
cross-exam nation by the | earned counsel of the defence it
was stated by the witness, inter alia, that when he had
returned honme fromthe market, about 200-300 persons had

collected outside his house. It was also nentioned by
this witness that time of about half-an-hour was taken
before his sister-in-law was renoved to V.S. Hospital. The
suggesti on made by the defence that several relatives had
collected at the hospital was accepted by the witness. It
was further asserted by t he W t ness in hi s

cross-exam nation that his sister-in-law had regained
consci ousness at the hospital and that he was in the
hospital up to 5.00 to 6.00 p.m It was also admtted by
the witness that his sister-in-law had received burn
injuries all over the body and was withing in pain and
was groaning |oudly. According to this wtness, the
deceased had taken time of about 2-3 mnutes while
narrating as to how she had sustained burn injuries. The
suggesti on nade by the defence that after information was
conveyed to the wtness, the deceased had again | ost

consci ousness, was specifically denied by him It was
admitted by himthat till his sister-in-law had expired,
he was in the hospital. VWhat was nmintained by the

witness in his cross-exani nation was that at the tinme when
the deceased had informed himas to how the incident had
taken pl ace, his brother, i.e. Bhomaji Markaji, was also
present, but police personnel and his relatives were not
present. The wtness was confronted with his police
statement and certain contradictions were sought to be

proved. It was put to the witness that he had not stated
in his police statement that on the second day of
admi ssion of the deceased to V.S.Hospital, the deceased

had agai n regai ned consci ousness and told himthat she was
burnt by the appellants. However, the said suggestion was
enphatically denied by the witness, and it was asserted by
him that it was so stated by himin his police statement.
It was maintained by the witness that he had a talk wth
the deceased about the incident and that he was not
deposi ng fal sely because he was brother-in-law of the
deceased.

13. On reappreciation of evidence of w tness, Samaram

Markaji, there is no manner of doubt that the deceased had
made oral dying declaration before himthat the appellants
had burnt her. His assertion that wtness, Bhongji



Markaji, who is husband of the deceased, was al so present
when the deceased had nmade oral dying declaration before
him inspires confidence of the Court. The record of the
case does not show that the husband of the deceased had
| ost consciousness on the day of incident. The husband of
t he deceased had nmade certain statements to oblige the
defence for the reasons best known to him However,
wi t ness, Sammaram Markaji, proves oral dying declaration
made by the deceased. Hi s assertion that the deceased had
made oral dying declaration to himat the hospital also
gets sone corroboration from the testinmony of wtness,

Bhomaji Markaji, who in his exam nation-in-chief, has, in
terns, stated that the deceased had informed himthat the
appel lants had burnt her. It is relevant to notice that

t hough certain contradictions appearing in the evidence of
wi t ness, Sammaram were sought to be proved with reference
to his earlier police statenent, no questions were put to
the Investigating Oficer regardi ng statenment of witness,
Sammaram Thus, this Court finds that there are no major
contradictions or omissions in the testinmony of wtness,
Sammar am The claim made by this wtness that the
deceased had mnmade oral dying declaration before him
i nspires confidence of the Court because he was close
relative of the deceased and the deceased would naturally
confide in him Mreover, the claimmade by the wtness
that the deceased was conscious on the day on which she
was admtted in the hospital gets full corroboration from
the testinmony of Dr.Tushar Soni, P.W-13, Exh.42, who has
asserted that the deceased was conscious for twenty-four
hours from the tine of her admi ssion in the hospital. As
there are no major contradictions or onissions in the
evi dence of witness, Sammaram his claimthat the deceased
had made oral dying declaration before himinplicating the
appellants will have to be accepted. Thus, this Court
finds that oral dying declaration nade by the deceased
before w tness, Samaram inplicates the appellants with
reference to murder of the deceased.

14. This brings the Court to consider the question

whet her two ot her dying decl arations which are produced on
record of the case, i.e. (a) one which was recorded by
t he Executive Magistrate, M.Patel, and (b) second which
was recorded by Pl M.Desai in the formof the conpl aint
of the deceased are reliable. The evidence of the
Executive Magistrate, M.N K Patel, is recorded at Exh.29.
This wi tness has stated that on Novenber 18, 1994, he was
serving as the Deputy Mam atdar (Supply) in the Ofice of
Cty Mmatdar and was also conferred powers of the
Executive Magistrate. According to him it was his duty
to record dying declaration. The witness has further
nmentioned that when he was on duty on Novenber 18, 1994,



police constable, Vikranmsinh, of Gaekwad Haveli Police
Station had approached himand produced Yadi wherein a
request was nmade to record dying declaration of the
deceased. The witness has stated that Yadi was received
by him at about 12.15 hours. It was also stated by this
wi tness that there was an endorsenment made by the doctor
on Yadi to the effect that the patient was conscious.
According to him on receipt of Yadi, he had signed the
sanme in token of having received it, and gone to the
hospital in a jeep for the purpose of recording dying
decl aration of the deceased. The witness has inforned the
Court that the deceased was lying on a cot and that he had
asked her name as well as name of her husband and that the
nanes mentioned by her were noted down by him The
wi t ness has specifically asserted that he had asked the
deceased questions and that the answers given by her were
witten down by him According to this wtness, after
recording of dying declaration was over, he had obt ai ned
right hand thunmb inpression of the deceased on the
declaration and he hinmself had al so signed the sane. It
was asserted by him that at the tinme when the dying
declaration of the deceased was recorded, neither her
relatives nor police personnel were present. VWhat is
mentioned by the wtness is that before recording the
dyi ng decl aration of the deceased, he had ascertained and
sati sfied hi nsel f t hat the deceased was conscious
regardi ng which he had nade an endorsenent on the dying

declaration itself. According to him he had started
recordi ng of dying declaration of the deceased at about
12.30 p. m and conpleted the sane at about 13-05 p.m

The original dying declaration was produced by the wi tness
at Exh.31 on the record of the case. Wat is nmentioned in
paragraph 3 of his examination-in-chief is that he was
satisfied that the deceased was conscious because the
deceased was giving answers to the questions put by himto
her. In cross-exanm nation, it was stated by the witness
that V.S Hospital is situated at a distance of about 4-5
kms. from Manl atdar's O fice, and that he was not know ng
as to which doctor had nade endorsenent below the Yadi to

the effect that the patient was conscious. It was al so
admtted by the witness that the police personnel had cone
with himup to entrance of Burns Ward. It was al so stated

by the witness that he had not obtained any opinion from
the doctor to the effect that the patient was consci ous
and in afit state of nmind to nake statenent. The
suggestion put to the witness by the defence that there
wer e about 10-15 persons near the patient when he had gone
to record dying declaration of the deceased, was deni ed by
the witness and it was asserted by him that there were
about two to three persons present near the patient. It
was al so adnitted by the witness that as the deceased had



sustained burn injuries, she was withing in pain and was
groaning loudly. It was also admtted by the w tness that
during the course of recording of dying declaration of the
deceased, he was required to re-ask one or two questions
to the deceased, but it was denied by the witness that the
deceased was not in a position to give clear answers to
t he questions put to her. It was also denied by the
witness that he had asked the questions to the deceased
whi ch were prepared earlier. According to the wtness,
after answers were given by the deceased to question Nos.6
& 7, he had asked question No.8 and that he had not
witten the reply at a stretch, but noted down the reply
as and when different replies were given by the deceased.
According to him he had taken about 2-3 nmnutes in
recording the reply to question No.8. Wat was maintained
by the wtness was that having regard to nature of the
answers given by the deceased to question No.8, it was not
t hought proper by himto put further questions to the
deceased and that he had al so not thought it fit to divide
answer given to question No.8 in parts. According to this
wi tness, one of the hands of the deceased was burnt, but
her thunb was not burnt. It was also admitted by the
witness that he had not tried to ascertain as to what was
the pulse rate of the deceased or what was her blood

pressure. The suggestion nade by the defence that he had
concocted the whol e dying declaration in connivance wth
the police was enphatically denied by the witness. It was

al so denied by the witness that he had not obtained thunb
i mpression of the deceased on her dying declaration. This
is all what appears fromthe evidence of the Executive
Magi str at e. The dying declaration of the deceased
recorded by Executive Magistrate, M.Patel, is produced on
record at Exh.31. The dying declaration is in Gujarat

| anguage and free translation of the sane reads as under

"Recording of dying declaration started at 12-30
Date : 18-11-04.
(1) What is your nane? Di vaben
(2) What is the nane of your husband? Bhonmji Marwad
(3) What is your age?  About 30 Years.
(4) Where do you stay? On the bank of
Somat h Bhudar ,

Jamal pur.

(5) What are you doi ng? Househol d work



(6) Who is residing with you in the Myself, ny

house?
husband, t wo

daughters and ny
brot her-in-1 aw

(7) When are you married? My nmarriage had

taken place prior
to ten years. The
el dest daughter is
aged five years.

(8) When & how the incident

happened? :

Today in the norning at 7.00 a.m,

I was kneading the flour and was
all al one in the house. 1YY
husband and ny brother-in-law had
gone to market whereas ny two
daughters were playing in t he

nei ghbour hood. At that tine,
Di puben and her husband, whose
nane is Hentuji, who are residing
near ny house, had cone. Hent uj i

had a can wth him containing
kerosene. Dipuben had caught hold
of me whereas Hemtuji had poured
kerosene over nme and D puben had
t aken burni ng wood from hearth and
thrown the same on ne, as a result
of which | have received burn
injuries on ny body. | had raised
shouts and, therefore, neighbours
had rushed and extinguished fire

by pouring water over ne. | do
not know as to who had poured
wat er over ne. The cause of

incident is that on previous day
Di puben had quarrel ed with Pepi ben
wherein Dipuben had involved ne
and informed me that she was told
by Pepiben that | was instigating

her . So sayi ng, t hey had
quarreled with me and D puben and
Hentuji had burnt ne. Onh the

previous day at about 8.00 a.m,
Di puben had given a bite on ny
right chick and quarreled with ne.



(9) Do you want to say

anything nore? : 1 do not wsh to say any thing
nore about the incident. I am an
illiterate. | have received burn injuries

on hands, |egs, nouth, chest.

The facts stated above are witten down as stated
by me. As | amilliterate, | have put ny thunb
i mpression.

Place: V.S.Burns Ward Right hand thunb
Room No. i npression of Di vaben
Bhomaj i Marwadi

Sd/ - (111 egible) Executive
Magi strat e, Met r opol i tan
Area, Ahnedabad.
Conpl eted at 13.05
18-11-1994.

CERTI FI CATE

It is certified that at the time of recording
dyi ng decl aration neither any police officer nor
relatives of the deceased are present. The fact
that the deceased is conscious is ascertained by
ne.

Sd/- (Il egible) Executive
Magi strat e, Met r opol i tan
Area, Ahnedabad."

A fair reading of the evidence of Wi t ness,

Nanj i bhai Patel, makes it evident that he had recorded
dyi ng declaration of the deceased in discharge of his
official duty. The assertion nade by the w tness that the
deceased was consci ous gets corroboration from the
testimony of Dr.Tushar Soni who in no uncertain terns has
mai nt ai ned bef ore the Court that the deceased was
conscious for 24 hours fromthe time of her admi ssion into
the hospital. The nedical record shows that the deceased
was admitted in the hospital at about 10.30 a.m on
Novenber 18, 1994 and, therefore, in view of evidence of
Dr.Soni, the deceased was conscious up to 10.30 of
Novermber 19, 1994. The Executive Magistrate has given
deposition before the Court in a natural manner. There
are no exaggerations in his evidence. No materi a



contradictions and/or omssions can be brought on record
with reference to his earlier police statenent. It could
not be suggested to the Executive Magistrate that he was
either interested in the deceased or her relatives or was
on ininmcal terns wth any of the appellants and was,
therefore, falsely deposing before the Court. The only
suggestion, which could be nmade by the defence to the
Executive Magistrate, was that he had concocted the whole
dying declaration of the deceased at the instance of the
police. This suggestion is as vague as anything coul d be.
The defence could not suggest the name of the Police
Oficer/s at whose instance the Executive Mgistrate had
concocted the dying declaration agai nst the appellants nor
could point out to the Court as to why the Executive
Magi strate would play in the hands of police officer and

oblige the deceased. It is the case of the defence itself
that the deceased was in great pains and was groaning
loudly and also demanding water. The fact that the
deceased was withing in pain and was groaning |oudly
woul d indicate that the deceased was conscious. The

sati sfaction derived by the Executive Magistrate that the
deceased was conscious, could not be said to be erroneous
or factually wong inasnmuch as answers given to the
guestions by the deceased would indicate that she was able
to wunderstand the nature of questions put to her and had
gi ven answers which were consistent with the questions put
to her.

15. The plea that dying declaration recorded by the
Executive Magistrate should not be acted upon by the Court
in absence of any endorsenent from the doctor to the
ef fect that the deceased was conscious and in a fit state
of mind to make a statenment, cannot be accepted.

In Laxman (supra), a five Judge Constitution Bench

of the Suprene Court has authoritatively ruled that though
it is duty of the Court to decide the question whether the
deceased was in a fit state of mind to make a declaration

the evidence of the Magi strate who had recorded the dying
declaration to the effect that the deceased was consci ous
and in a fit state of mind to make statenent, cannot be
brushed aside nerely because there is absence of doctor's
certification as to fitness of declarant's state of mnd

In the case before the Constitution Bench of the Suprene
Court, there was absence of doctor's certification as to
mental fitness of the declarant. The question which was
considered by the Suprenme Court was whether doctor's
certification as to nental fitness of the declarant was
sine qua non for the credibility of the dying declaration.
After considering the provisions of |law on the point and
previ ous deci sions, the Suprenme Court has ruled that what



is essentially required is that the person who records a
dyi ng decl aration must be satisfied that the deceased was
inafit state of nind and where it is proved by testinony
of the Magistrate that the declarant was fit to nake
statement, even without exami nation by the doctor, the
decl aration can be acted wupon provided the Court
ultimately holds the sane to be voluntary and truthful
VWhat is enphasised by the Supreme Court in the said
decision is that the certification by the doctor is
essentially a rule of caution and, therefore, voluntary
and truthfully nature of t he decl arati on can be
est abl i shed ot herw se al so.

Furt her, in Sohanlal @ Sohan Singh & Os.

(supra), it was argued by the Ilearned counsel of the
accused that dying declaration was not |egally sustainable
because certificate of fitness was not endorsed on the
dyi ng declaration itself, but on a separate paper. It was
al so contended that the certificate of fitness alleged to
have been given by the doctor was not proved as the doctor
who had given certificate, was not examned at all and,

therefore, the dying declaration was liable to be
di sbel i eved. Rejecting those contentions, the Suprene
Court has held that the evidence tendered by P.W-6, who
had recorded the dying declaration, was trustworthy. In

that case, no circumstance was brought on record to
suspect bona fide of the wtness who had recorded the
dyi ng decl aration nor anything could be elicited to show
that he was interested in fabricating or that he had any
notive to nake out, a fal se case against the accused. In
view of the evidence of the person, who had recorded the
dyi ng decl aration, the Suprene Court had negatived the
contentions which were based on the absence of certificate
indicating fitness of the declarant to nmake statemnent.

Moreover, in the said case, it was found that the
circunstances under which the deceased had died were
narrated differently on five different occasions. Wi | e

considering the effect of the sane, the Suprene Court has
held that the dying declaration recor ded by Nai b
Tahsildar, which was consistent with the statement of the
deceased, could be relied upon for convicting the accused
per sons.

Applying the principles laid down by the Supremne

Court in the abovequoted decisions to the facts of the
present case, this Court finds that absence of certificate
from the doctor to the effect that the deceased was
conscious and was in a fit state of mnd to nmake statenent
is of no consequence because reliable, cogent and
consi stent testinony of the Executive Magistrate M. Pate
establ i shes that the deceased was consci ous and had given



answers after fully wunderstanding the questions put to
her . Therefore, dying declaration recorded by t he
Executive Magistrate is not liable to be discarded on the
ground that there is absence of certificate from the
doctor indicating that the deceased was conscious and in a
fit state of mind to make a statenent.

16. The decision of the Suprene Court in Chacko
(supra), which is relied on by the | earned counsel of the
appellants in support of his contention that absence of
certificate of doctor though the doctor was very nuch
avai |l abl e woul d nake recordi ng of declaration doubtful is
of little assistance to the appellants. 1In the said case,
t he deceased was 70 years old. Not only the deceased had
suffered 80% burn injuries, but declaration was nade by
t he deceased after about 8-9 hours of the incident. VWhat
was found by the Suprene Court was that a person aged 70
years after receiving 80%burn injuries could not have
nmade detailed declaration nentioning mnute details and,
therefore, that fact itself was sufficient to create doubt
about its genuineness. The facts of instant case are
quite different fromthe facts which were presented before
the Suprene Court in the case of Chacko (supra). Under
the circunstances, the principle |laid down therein cannot
be made applicable to the facts of the case nor any
benefit can be given to the appellants on the basis of the
sai d decision. The | earned counsel of the appellants has
also cited other decisions in support of the argunents
whi ch were advanced by him However, on perusal, this
Court finds that they turn on their owner facts and
principles laid down therein would not applicable to the
facts of the case. Therefore, detailed reference to those
deci sions is not nade.

17. The contention that the doctor was available in

the next room and, therefore, certificate regardi ng
consci ousness of the deceased shoul d have been obtai ned by
t he Executive Magi strate bef ore recordi ng dyi ng
declaration and that failure on the part of the Executive
Magi strate to obtain certificate fromthe doctor, who was
easily avail able, would make dying declaration doubtful
has no nerits. The Executive Magistrate has given cogent
and convi ncing reasons as to why he had not obtained any
certificate from the doctor indicating that the deceased
was conscious and in a fit state of mnd to nmake

st at erment . According to the Executive Magistrate, Yadi
whi ch was received by hi mwas bearing an endorsenent of
t he doct or t hat the patient was conscious. Yadi

according to him was received at about 12-15 p.m whereas
he had started recording dying declaration at about 12-30
p.m Under the circunstances, his assertion that he had



not felt it necessary to obtain necessary certificate
regardi ng consci ousness of t he deceased deserves
acceptance by the Court. Further, Dr.Soni, who had
treated the deceased, has specifically and in no uncertain
terns, asserted before the Court that the deceased was
conscious for twenty-four hours. Ther ef ore, absence of
certificate of the doctor to the effect that the deceased
was conscious is of [little consequence nor there was
failure on the part of the Executive Magistrate in not
obt ai ni ng appropriate certificate from doctor before
recordi ng dyi ng decl arati on of the deceased. The dying
declaration of the deceased, as recorded by the Executive
Magi strate, is consistent with oral dying declaration made
by the deceased before her brother-in-law, i.e. Sammar am
Mar kaj i . The Ilearned Judge of the trial Court who had
advant age of observing demeanour of the wtnesses has
relied upon t he testinmony of Executive Magistrate
M.Patel. On re-appreciation of evidence of the Executive
Magi strate, this Court is of the firm view that the
Executive Magistrate had recorded the dying decl aration of
the deceased as narrated by her and that it proves beyond
pal e of doubt that on Novenber 18, 1994 at about 7.00 a.m
in the norning, the appellant No.1 had poured kerosene
over the deceased whereas the appellant No.2 had set her
abl aze with a burni ng wood.

18. Anot her dying declaration, which is sought to be

relied upon by the prosecution, is in the formof the
conpl aint of the deceased recorded by the PI M. J.V. Desai
The testinony of PI M.Desai is recorded at Exh. 33. H s

evidence would show that on Novenber 18, 1994, he was
di scharging duty as Pl at Gaekwad Haveli Police Station
and that on the basis of information received fromthe
hospital, he had gone to the hospital and recorded the
conpl aint of deceased Divaliben as narrated by her. The
conpl ai nt which was reduced into witing by this wtness
was produced on record of the case at Exh.34. Naturally
after the death of the deceased her conplaint would assune
the status of dying declaration and, therefore, the
| earned Judge has treated the same as dying decl aration of
t he deceased. According to this witness, after reducing
t he conpl aint of the deceased into witing, he had sent
the same to PSO for registering the offences and that
after C.R No.191 of 1994 was registered, the sane was
handed over to him for further investigation. Wat is
asserted by the witness is that he had sent Yadi to the
Executive Magi strate requesting him to record dying
decl aration of the deceased and had also drawn panchnana
of place of occurrence in presence of panch witness. The
W t ness has st at ed t hat duri ng t he course of
i nvestigation, he had seized incrimnating articles such



as clothes of the deceased, handkerchief, etc. and
requi sitioned the services of Forensic Science Laboratory

on the spot. It nmay be stated that several prosecution
Wi t nesses, i.e. Bhomaji Markaji, P.W-3, Exh.12, Jatnaben
Chhaganl al , P.W-5, Exh.14, had turned hostile and,
therefore, this Police Oficer had referred to relevant
portions from their police st at ement s. In hi s

cross-exam nation, it was stated by the wtness that he
had |earnt about the incident at about 12.00-12.15 p.m
when he was on patrolling duty. It was also stated by him
that he was not able to state as to at which place he was
when he had received the information. According to him

he had reached the hospital wthin ten mnutes after
receiving the information and that PSI M. Parmar and ot her
menbers of his staff were also present at the hospital

According to him he was present in the hospital for about
one hour. It was nentioned by this wtness in his
cross-exam nation that after reaching the hospital, he had
strai ght gone to Burns Ward and read verdhi pointed out by
PSI M. Parmar. According to him the Executive Magistrate
had cone to the hospital after about one hour of his going
to the hospital. It was further stated by the w tness
that at the tine when he had gone near the patient, the
treatment was going on and that he had found that the
deceased had sustained burn injuries. It was al so
admitted by the witness that one of the relatives of the
deceased was in the room where the deceased was being
treat ed whereas others were outside the room The
suggestion nade to the witness that he had ascertai ned the
facts from others before recording first information
report as narrated by the deceased, was enphatically
denied by him According to him he had taken about 20-25
m nutes in recording the conplaint of the deceased. What
is stated by himis that he had started recordi ng of the
conplaint of the deceased after five minutes of his
arrival in the hospital. It was admtted by himthat he
had not obtai ned any endorsenent on the conplaint of the
deceased from the doctor that the deceased was consci ous
and was in a fit state of mind to make statenent. What
was asserted by this wtness was that PSI had obtai ned
endorsenent of the doctor on Yadi which was sent to the
Executive Magistrate to the effect that the deceased was
consci ous and, therefore, he had not thought it necessary
to obtain further opinion regardi ng consci ousness of the
deceased fromthe doctor. Though it was admtted by the
wi tness that bandages on chest, neck and face of the
deceased were applied, it was asserted by the wtness in
no uncertain terms that the deceased was in a position to
speak. Though the witness has agreed to the suggestion
made by the defence that at the tinme when he was recording
the conplaint of the deceased, he had noticed that the



deceased was withing in pain and demandi ng water and was
also groaning |loudly, the suggestion made by the defence
that the doctor and nurse were adm nistering nedicine to
the deceased while he was recording conplaint of the
deceased was denied by him VWhat was claimed by the
witness before the Court was that though the patient was
unconfortabl e because of burn injuries, she was able to
speak clearly. The suggesti on made by the defence to the
effect that the witness was required to ask the questions
two to three times and, thereafter only, the deceased was
able to give answers, was denied by him This is what
transpires fromthe cross-exam nati on nade of this w tness
by the | earned counsel of the defence regardi ng conplaint
of the deceased.

19. BEvidence of this wtness also shows that in

di scharge of his duty as Police Inspector, he had gone to
the hospital and recorded the conplaint of the deceased.
This witness has also deposed in a npost natural nmanner.
Though an attenpt was nade to show that the deceased was
not in a position to state her conplaint, the witness has
specifically stated that the deceased was conscious and
had narrated her conplaint which was reduced into witing
by him It is relevant to notice that it was the
suggesti on of the defence that at the tine of recording of
the conplaint, the deceased was undergoi hg severe pain due
to burn injuries and was denmanding water as well as
groani ng loudly. This suggestion has been accepted by the
wi tness. The suggestion nade by the defence itself would
indicate that not only the deceased was withing in pain

but she was consci ous and was, therefore, denmandi ng water

If the deceased had becone unconscious, she could not have
demanded water. The suggestion made by the defence would
itself indicate that the deceased was conscious. The
assertion made by the Police Oficer that the deceased was
conscious and was in a fit state of m nd gets
corroboration from the testinony of Dr.Soni, who has
categorically stated that the deceased was conscious for
twenty-four hours fromthe tinme when she was adnitted in
the hospital for treatnent. It could not be suggested to
the witness that he had any special interest either in the
deceased who was poor unfortunate lady or any of her
relatives or that he had aninpbsity with any of the
appel l ants and was out to inplicate the appellants falsely
in the case. On overall view of the matter, this Court
finds that the claimmade by the police officer that in
di scharge of his duty, he had gone to the hospital and
recorded the conplaint of the deceased, as narrated by
her, inspires confidence of this Court and deserves
acceptance. In the conplaint, which is produced on record
of the case at Exh.34, it was stated by the deceased that



the appellant No.1 had poured kerosene over her whereas
she was set on fire by the appellant No.2 with the hel p of
burning wood which was taken out from the heart h.
Further, the notive for conmission of crine is also stated
inthe complaint. It is well settled that on the death of
maker of first information report, the same will have to
be treated as her dying declaration. Therefore, the dying
decl arati on nade by the deceased before PI M.Desai also
establishes that the appellant No.1 had poured kerosene
over the deceased whereas she was set ablaze by the
appellant No.2 and, therefore, the appellants are liable
to be convicted of the of fences puni shabl e under Sections
302, 452 read with 114 | PC.

20. The three tests which have been devised in

judicial precedents in order to answer the question
whet her the dying declaration is true or not, stand
satisfied in the case. The victim i.e. the deceased,
was in a position to identify the appellants as her
assail ants because incident in question had taken place in

her house at 7.00 a.m in the nmorning when she was
cooki ng food. The version narrated by the victimis
intrinsically sound and accords with probabilities. No

material part of any dying declaration is proved to be
fal se by other reliable evidence on record. Therefore, it
is safe to act upon the dying declarations, which are
produced by the prosecution

21. The plea that the deceased had sustained 60%
second degree burn injuries and was admi ni stered norphine
injection and was, therefore, not in a position to make
any statenent either before the Executive Magistrate or
before the Police Oficer and, therefore, the two dying
decl arations sought to be relied upon by the prosecution
shoul d be di scarded, has no substance. Regarding state of
affairs of the deceased at the relevant tine, it is not
perm ssible to the Court to raise inferences, and the
issue will have to be decided on the basis of the evidence
on record. The evidence on record would indicate that
t hough the deceased had received serious burn injuries and
was in great pain, she was able to give cogent and
consi stent answers to the questions which were put by the
Executive Magistrate, and had also narrated the facts
about the incident to PI M.Desai. As observed earlier
what is relevant while deciding the reliability or
otherwise of a dying declaration is satisfaction of the
person recording the dying declaration as to whether the
maker was conscious or not. The Executive Magistrate has,
in his substantive evidence before the Court in terns,
asserted that fromthe answers which were given by the
deceased to questions put to her, he was satisfied that



t he deceased was conscious and in a fit state of nind to
make statement and that in view of this satisfaction, he
had made an endorsenent bel ow the dying declaration that
the deceased was conscious and that consciousness of the
deceased was ascertained by him This Court has no reason
to disbelieve the claim advanced by t he Executive
Magi strate in absence of good reasons. The nedica
evi dence on record does not show that the deceased had
| ost consciousness at or about the tine when her dying
decl aration was recorded by the Executive Magistrate or
when the conplaint, as narrated by her, was reduced into
witing by PSI M.Desai nor the evidence on record shows
that her bodily pain was such that she had becone
speechl ess. On the contrary, testinony of anot her
witness, i.e. PSI M.MK Parmar, P.W-10, Exh.26, would
i ndi cate that he had al so gone to the hospital on receipt
of verdhi from the hospital and had addressed a Yadi to
the Executive Magistrate for recording dying declaration
of the deceased. It was M.Parmar who had obtained
endorsenent on Yadi fromthe doctor to the effect that the
pati ent was conscious. Wat is asserted by the witness is
that the doctor had personally visited the Ward in which
t he deceased was admitted for treatnent and after
verifying that she was conscious, he had made such
endor senent bel ow Yadi . It was also stated by himin
paragraph 2 of his deposition that he hinself had made
inquiries wth the deceased, but had not noted the sane.

Thi s assertion was not challenged by the defence. Thi s
assertion was nade by t he W t ness duri ng hi s
cross-exam nation by t he | ear ned counsel of t he
appel | ants. Thus, the evidence of PSI M. Parnmar also

shows that the deceased was conscious and was in a fit
state of nmind to make statement. The above discussion
makes it nmore than clear that neither injuries sustained
by the deceased nor adnmnistration of pain-relieving
i njection had rendered her unconscious or deterred her
from maki ng rel evant statenents.

22. At this stage, it would be relevant to notice
certain decisions of the Suprene Court on the point. In
State of Haryana v. Harpal Singh & Os., AI.R 1978 SC
1530, it was shown that the pul se of the deceased was not
pal pable and blood pressure was unrecordable and the
patient was in gasping condition. |In viewof this state
of affairs, it was urged before the Suprene Court that the
deceased was not in a position to nmake declaration and,
therefore, the dying declaration should be discarded.
While negativing this contention, the Suprene Court has
made the follow ng pertinent observations:



"The Hi gh Court was of the viewthat a person in
the state of health as depicted in the Bed Head
Ti cket could not have possibly made a coherent and
detail ed statenment as contained in Ex.P.L. W are
unable to share the view of the H gh Court The
doctor was fully aware of +the condition and
certified that the patient was in a fit condition
to give a dying declaration and has deposed that
she was conscious and was in a fit «condition to
give the dying declaration. The fact that the
pul se was not pal pable and bl ood pressure
unrecordable and the patient was in a gasping
condition would not necessarily show that the
patient's condition was such that no dying
decl aration could be recorded. W see no reason
for rejecting the testinony of the doctor."

Again, in Suresh v. State of Madhya Pradesh

A l.R 1987 SC 860, it was argued that dying declaration,
whi ch was recorded by Dr.Bhargava in that case shoul d not
be relied upon inasmuch as at the time whhen dying
declaration was stated to have been recorded by her
Lachhi bai was sinking and was unable to make any
st at ement . The attention of the Suprene Court was drawn
to the postnortemreport of Dr.Bhargava wherein serious
injuries sustained by Lachhibai on account of the burns
were nentioned. On the basis of those injuries, it was
argued before the Suprene Court that in view of serious
i njuries sustained by Lachhi bai, she nmust have been in an
unconscious state at the tinme when her dying declaration
was stated to have been recorded and, therefore, her dying
decl aration should be disbelieved. Wiile rejecting the
contention, the Supreme Court has held as under

"W are unable to accept the contention. Dr.

Bhar gava had exam ned Lachhi bai. According to her
Lachhibai was in a fit state of health to nmake a
decl arati on. I ndeed, her evidence is that when

she recorded the dying declaration of Lachhi bai

she was capabl e of deposing and was in her senses.
She further stated that when she was recording her
dying declaration, "she had started going into

coma .

I n Padmaben Shamal bhai Patel v. State of Cujarat,

1991 SCC (Cri.) 275, it was noticed that the deceased had
sustai ned 90% burn injuries. Wat was argued in the said
case was that testinmony of the doctor about fitness of the



deceased to nake statenent as supported by docunentary
evi dence, should be discarded because the deceased was
severely burnt and her condition was poor at the tinme when
she had spoken to the doctor. VWile negativing this
contention, the Suprene Court has held as under

"M . Mehta then submitted that having regard to the
fact that the victimhad 90 per cent burns and her
general condition was poor, it would be hazardous
to hold that her statenents to the two medical nen
were true. He also argued that she had burns on
her I|ips and her tongue was swollen naking it
doubtful if she could talk. W do not think there
is any nerit in this subni ssion. In Suresh wv.
State of MP., this Court was required to dea
with a nore or less simlar situation. In that
case the wvictimhad sustained 100 per cent burns
of the second degree and her dying declaration was
recorded by Dr Bhargava in the hospital. Dr
Bhargava had deposed that the victimwas in a fit
state of health. The evidence, however, disclosed
that while Dr Bhargava was recordi ng her statenent

the victimhad started going into a cona. Yet
this Court accepted the dying declaration nade by
the victimto Dr Bhargava. Therefore, the nere

fact that she had suffered 90 per cent burns and
her general condition was poor is no reason to
di scard the testinony of both the nedical nmen when
they say that she was in a fit state of mnd and
was able to make the dying decl arati on in
guestion.”

23. Though this Court is aware of the principle that

each decision turns on its own facts, sufficient guidance
is provided by the Suprene Court in the above quoted
decisions. Here, nmedical evidence read wth that of
Executive Magistrate and the Police Oficer clinchingly
est abl i shes that the deceased was conscious and in a fit
state of mnd to make a statenent and had nade dying
declaration as well as the conplaint notw thstanding
serious burn injuries. Thus, the dying declarations are
not liable to be rejected on the specious plea that the
deceased had sustained burn injuries and nust have becone
unconsci ous before or at the tine when those declarations
wer e recorded.

24, The plea that the deceased was surrounded by her
close relatives and as tutoring is not ruled out, the
appel l ants should be given benefit of doubt, is nerely



stated to be rejected. The testinmony of the Executive
Magi strate read wth endorsenent made by hi mbel ow the
dyi ng decl aration would show that no relatives of the
deceased was pr esent when he had recorded dying
declaration of the deceased whereas testinony of P
M .Desai would show that one or tw relatives of the
deceased were present near the cot of the deceased when
her conpl aint was being reduced into witing. The defence
could not specifically suggest to PI M.Desai that at the
time of recording of her conplaint, she was being tutored
either by her husband or by her brother-in-law or any
other close relatives. Tutoring would inply that the
deceased was inclined to allow her real assailants to go
scot-free and involve the appellants falsely in such
serious case because either she had ennmity wth the
appel l ants or because she had no opportunity to identify
her assail ants. The deceased was on the verge of the
death and would not allow her real assailants to go
scot-free and involve innocent persons falsely. Such is

not a normal human conduct. It is not the case of any one
that the deceased had no opportunity to identify the
appel l ants as her assailants. |In fact, the incident had
taken place in the house of the deceased at 7.00 a.m
when she was cooking. She had clearly identified the
appel l ants who had trespassed i nto her house. Her claim

is that she was abused by the appellants and, thereafter,
she was burnt by the appellants. Therefore, there is no
manner of doubt that she had anple opportunity to identify
the appellants as her assailants. Further, while dealing
with question of tutoring, the Supreme Court in Habib
Usnan v. State of Gujarat (supra), has held that great
wei ght rmust naturally and necessarily be attached to a
dyi ng decl arati on recor ded very shortly after the
occurrence. It was argued before the Suprene Court that
sone friends and relatives of the deceased were with the
deceased before her statenent was recorded and, therefore,
her statement was liable to be thrown out as tutored.
Rejecting the said contention, the Suprene Court has held
that nmerely because sone friends and rel ati ves happened to
be with the deceased before her statement was recorded,
t he statenent cannot be thrown out as tutored. The reason
given by the Supreme Court for laying down this principle
is that in the first place it was indeed natural for
friends and relatives of the deceased to be with the
deceased at that tinme and in the second place, there was
nothing to indicate, either in the evidence of the Doctor
or of the Sub-Inspector or of the brother of the deceased
that anyone had tutored the deceased. It was noticed by
the Suprene Court that it was not suggested to the brother
of the deceased that anyone was interested in falsely
inmplicating the accused or that anyone had tutored the



deceased to inplicate the accused. Appl yi ng this
principle laid down by the Supreme Court to the facts of
this case, this Court finds that no attenpt was nmade by
any of the relatives of the deceased to tutor her. Dying
decl aration recorded by the Executive Magistrate and the
conplaint recorded by Pl M.Desai cannot be branded as
tutored version of the deceased.

25. 1t is also necessary to nake reference to a

bi nding decision of the Division Bench of this Court
rendered in State v. Rabari Pancha Punja & Ors. (supra),
An argument was advanced by the |earned defence counse

that the dying declaration should not be accepted in view
of the fact that the relatives of the deceased had come to
the hospital and were near about the cot of the deceased,
which did not rule out tutoring of the deceased. Wile
negativing the said contention, the Division Bench has
made foll owi ng pertinent and wei ghty observati ons:

"It is difficult to conceive of a case where
relatives would not rush to the hospital and go
near the injured person if they are in the sane
town and cone to know of the injuries caused to
their near and dear ones. |In alnost every case,
relatives are bound to rush to his beside. Unless
the Court is prepared to virtually hold that a
dying declaration is practically speaking not a
rel evant piece of evidence at all and no dying
declaration can form the basis of a finding of
guilt, the Court cannot countenance the argunent
that nerely because the relatives are there, the
dyi ng decl arati on should be disbelieved. To do so
woul d tant anmount to sayi ng t hat a dyi ng
declaration is practically speaking a worthless

pi ece of evidence. No doubt the presence of
relatives in the context of the possibility of
tutoring is a relevant consideration. It is one

thing to say that it is a relevant consideration
and if the Court has reason to believe that the
dying declaration owes its originto tutoring it
may be disregarded. It is another to say that
nerely because the relatives are present and there
is such a rempte possibility it should be
di sbelieved. There are two conceivable situation
(the test is not neant to be exhaustive) in which
the presence of relatives may give rise to a
reasonable belief that tutoring nmay have taken
pl ace and the dying declaration may not be true.
(1) Such an argument can be advanced in a given
case when the conditions of visibility at the tine



of the occurrence were such that the victim could

not have identified the assail ants. In such a
case, the victimnmay not know the identity of the
assai |l ants. And then he would be faced with a

tenptation to inplicate those agai nst whom he has
ennmity or those against whom he entertains
suspi cion by reason of such enmty at the instance
of his relatives. (2) Another conceivable case is
where the relatives lodge a FIR namng t he
culprits on the nere basis of suspicion while the
victimis unconscious and the victimconmes to be
guesti oned after t he nanes of the alleged
assailants are disclosed in the FIR In that
case, the victimmy be faced with the situation
where the names of suspects have already been
di scl osed and if he does not know the identity of
the assailants by reason of the fact that he was
not able to identify them on account of darkness
or on account of |ack of opportunity, he nay fal
in line and inplicate the persons already named.
In such cases, it would be perm ssible to nake an
approach of suspicion in order to doubt the dying
declaration with scepticismon the ground that the
rel atives had come near the victim or had an
opportunity to tutor the injured person. Merely
because the relatives were in the hospital near
about t he injured person, it would not be
reasonable to draw the inference that the injured
person did not know the nanes of the culprits or
had not been able to identity the culprits and was
inmplicating the persons named in t he dyi ng
decl aration only on account of suspicion or
tutoring. W are, therefore, unable to accept
this argunent.”

26. This Court would prefer to be guided by weighty,

practical and intelligent observations made by Hon'ble
M. Justice MP. Thakkar (as he then was) in 22 GL.R 426.
The evidence on record clinchingly establishes that the
deceased had anple opportunity to identify the appellants

as her assailants. The record does not show that the
first information report was | odged by any of her close
rel atives. On the contrary, the evidence of PI M. Desa

woul d show that the first information report was | odged by
t he deceased herself. Under the circunstances, so-called
renote possibility of tutoring has no rel evance what soever
and the two dying declarations on record cannot be
di sbel i eved on specious plea that there was possibility of
t he deceased being tutored by her close relatives who were
by her side in the hospital



27. 1t would not be out of place to nmention here that

Dr. Soni, who had treated the deceased, had ascertained the
history of assault from the deceased herself and the
deceased had stated that she had received burns with
kerosene by opposite party. The plea that the deceased
had failed to name the appellants as her assailants at the
first available opportunity when history of assault was
recorded by Medical Oficer and, therefore, the dying
decl arations on record should be disbelieved, is devoid of
nerits. It is well settled that a Medical Oficer is not
expected to know from the injured as to who were his
assailants. Normally, history of assault is ascertained
by the Medical Oficer so that well defined line of
treatnent can be chal ked out. The effect of non-nmention
of names of assailants before Medical Oficer is exam ned

by the Supreme Court in two | eading decisions, i.e. (1)
Pattipati Venkaiah v. State of Andhra Pradesh, A l.R
1985 SC 1715, Paragraph 17, and (2) P.Babu & Os. V.

State of Andhra Pradesh, (1994) 1 SCC 388 at Page 392.
The Suprene Court has settled this controversy by hol ding
that failure on part of the injured to mention nanmes of
his assailants before Medical Oficer has no vitiating
effect on prosecution case nor does it affect credibility
of other reliable and cogent evi dence on record.
Therefore, non-nention of nanes of the appellants by the
deceased before Dr.Soni is of little consequence.
However, recording of history of assault by the Medica
Oficer, as narrated by the deceased, would al so show t hat
t he deceased was conscious and able to state relevant
facts. Further, the evidence of witness, M.V.M Pandya,
P.W-9, Exh.24, would show that he was on duty as Head
Constable at V.S. Hospital and on the basis of information
gi ven by Dr.Chandana, who was t hen C. MO of
V. S. Hospital, he had conveyed information to Prabhatsinh
who was then P.S. O of Haveli Police Station that Divaben
Gomaji was burnt by her nei ghbour D puben on Novenber 18,
1994 at 8.00 a.m and was adnitted as an indoor patient
in Burns Ward of the Hospital at 10.30 a.m The
i nformati on conveyed was noted down by P.S. O  Prabhatsinh
in diary naintained at the Police Station. That entry is

produced on record of the case at Exh.25. However ,
Dr. Chandana i s not exam ned by the prosecution. |If he had
been examined, it could have been ascertained fromhis

evi dence as to fromwhom he had received the information
that the deceased had received burn injuries at the hands

of the appellant No.2. In absence of evidence of
Dr. Chandana and P.S.O Prabhatsinh, information recorded
in Exh.25 will have to be regarded as hearsay evi dence and

of no consequence.



28. On overall view of the mtter, this Court is
satisfied that it is established by the prosecution beyond
reasonabl e doubt that the appellants had entered the house
of the deceased in the nmorning of Novenber 18, 1994 and
t he appellant No.1 had poured kerosene over her whereas
the appellant No.2 had set her ablaze with the help of a
burni ng wood and caused her death. The |learned Judge of
the trial Court has given cogent and convincing reasons
for recording conviction of the appellants under Sections
302, 452 read wth 114 IPC. The |earned counsel of the
appel lants could not persuade this Court to take a
different view of the matter. The appeal is, therefore,
liable to be dism ssed.

29. For the foregoing reasons, the appeal fails, and

i s dismssed. Muddanral to be disposed of in terns of
directions given by the l|earned Judge in the inpugned
j udgrent . The appellant No.2, who is on bail, shal
surrender to the authorities wthin fifteen days from
today failing which appropriate steps shall be taken so
she undergoes the sentence inposed by the trial Court,
which is confirmed by this Court in instant appeal

(J.M Panchal, J.)

(D.P. Buch, J.)
Raj endr a



