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PER. HON BLE THE CH EF JUSTI CE (ORAL): -

This petition is directed against the order of

the Central Administrative Tribunal, Ahmedabad Bench
(CAT) dated 18. 3.2004 passed in O A No.498 of 2002

#. Shri Hansraj Karsan Jadavani (respondent) was a
Carpenter wth the petitioner. Having conpleted 21 years
of service, he sent comunication dat ed 15.7.1976



(Annexure-C). Sone time, thereafter he clai ned pension /
ex-gratia pension but the petitioner rejected the sane

Wet her reporters of Local Papers may be allowed to see the Judgnment?

vi de order dated 19.8.2000. This order was chall enged by
t he respondent through OA/ 661/2000. By order dated
19.6.2001, CAT directed the petitioner to exam ne the
case of respondent in |light of CAT Full Bench decision in
SMI.BHOBA M ZENDE V/S UNTON OF INDIA & ORS. [ 1997 (2)
ATJ 305 ] and to pass appropriate order. Consequent to
this direction, matter was considered by the petitioner
and order passed on 28.8.2002. This order was subject
matter of <challenge in Oiginal Application No.498 of
2002.

#. Gving consideration to the matter in the context of
decision in case of SMI.LSHOBHA M ZENDE (Supra) and
decision of this Court in Special Cvil Application
No. 1330 of 2004 - UNION OF INDA V. DALSUKH NARAN
decided on 3.2.2004, CAT held that comunication of
respondent dated 15.7.1976 <could not be treated as
resignation. He sought relievenent, therefore, could be
treated voluntary retirenent. Consequently, Original
Application was allowed directing the respondents to
calculate and nmake paynent of ex-gratia from January,
1999 onwards, payable within period of three months from
the date of receipt of copy of order, otherw se, interest
at the rate of 9 %p.a. on the calculated amunt from
the date the period of three nonths expires till the date
of payment.

#. Through this petition, this order has been assailed
by the petitioner. Shri R MVin, |earned counsel for
Union of India subnmts that comuni cation of respondent
dated 15.7.1976 is resignation, therefore, he is not
entitled to pension. Learned counsel refers to the Apex
Court decision in RESERVE BANK OF INDIA & ANR V. CECIL
DENNI S SOLOVON & ANR [ JT 2003 (10) SC 156 and submts
t hat t he Apex Court has held that in service

jurisprudence, t he expr essi ons " Super annuat i on",
"Vol unt ary Retirenment", "Conmpul sory Retirement" and
"Resi gnati on" convey different connotations and operated
differently. Respondent having resigned voluntarily,
relationship of "Master" and "Servant" has ended,
t her ef or e, entitlenent to pension did not survive.
Further, strong reliance is pl aced on Rai | way' s

instructions dated 27.11.1998 / 7.12.1998 to submt that
ex-gratia paynment is not admissible to those SRPF(Q
beneficiaries who have retired from service other than on



super annuati on vi z. on nedi cal invalidation, voluntary
retirement, conpulsory retirenent as a nmeasur e of
penalty, premature retirement, retirement on pernmanent
absorption in or under a Corporation of Conmpany or body
corporate or incorporate etc.. Therefore, enployees who
have retired from service ot herw se t han, on
superannuation cannot be sanctioned ex-gratia payment.
In other words, the submission is that enployees who
retire on superannuation and have rendered atl east 20
years of continues service prior to superannuation are
entitled to ex-gratia paynent.

#  In UNTON OF INDIA V. DALSUKH NARAN - Special G vi
Application No.1330 of 2004 decided on 3.2.2004, we held
that domi nant intention behind tendering resignation /

vol untary retirenent etc. should form basis for
understanding whether it is a case of vol untary
retirement or resignation. In JAGPAL SINGH V. DELH

TRANSPORT CORPORATI ON, 1997 (70) DLT 435, it is held that
an enpl oyee cannot be denied qualifying service for
ear ni ng pension only because he resigns. Rel yi ng
interalia on the decision of the Apex Court in D.S. NAKARA
AND ORS. V. UNION OF INDIA, AIR 1983 SC 130 it was held

"10. If a person if entitled to pension on

retirement after conpleting qualifying service,
it follows that, the said benefit is a benefit
earned by the enployee because of the service
rendered by him Can it be said that the benefit
so earned ceases to be a benefit only because at
the end of the qualifying service, the enployee
resigns ? If that it to be the law, will it not
a penalizing such a person for resigning from
service, resulting in the forfeiture of the
benefit earned. The letter dated Septenber 2,
1993 [ Annexure-2] witten to the petitioner
proceeds on the assunption that benefit of past
service wll be lost on resignation as per
Rul e- 26. But it fails to consi der t he
inmplication of Rule-48 and the need to treat al

enpl oyees who rendered qualifying years of
service on equal footing. It should be noted
that the petitioner had no occasion to persuade
the first respondent - corporation to retire him
by applying a Rule simlar to Rule-48 of the
Rul es. Question of exercising option did not
arise in the vyear 1986 by which tine t he
petitioner had resigned fromservice, however,
the result of the resignation was in no way
different from the normal retirenent. |In both



the cases the enpl oyee concerned will be going

out t he act ual service after rendering a
requi site of years of "sic" qualifying service.
In the circunmstances, | amof the view that the

term"retired we.f. August 3, 1981" found in
Cl ause-3 of the Ofice Order No.16 shoul d include
a person who resigned also w.e.f. August 3, 1981
after rendering qualifying years of service of 30
years as stated in Rule-48 of the Rules. | am of
the view that the phraseol ogy used in cluase-3 of
the Schene should be understood in a libera
sense so as to extend the benefit to all those
who rendered the qualifying service and there
cannot be any artificial distinction between a
person who retired and a person who resigns."

#. Finding ourselves in respectful agreenent wth the
above decision penultimate paragraph-10 of our judgment
rendered in Special CGvil Application No.1330 of 2004
records that;

"10. W are in respectful agreement with these

views. After the enployee had put in qualified
service, he becane entitled to retiral benefits
of which, neither he nor his heirs can be
depri ved. Approach to the contrary would be
unj ust, unreasonabl e and unconstitutional. The
t wo docunents, Annexure A & B, which even
otherwi se are non statutory, cannot take away the
legitimate right of t he respondent. The
petitioners can consider the directions which the
CAT passed in penultimte paragraph of its order
in the light of decision passed by it and this
Court. Therefore, the contention that it cannot
be worked after the death of deceased enpl oyee
cannot be accepted."

#. Adverting to the facts of the case, respondent is a
Car penter. He has served the petitioner for 20 years,
therefore, qualified for pensi on. Per usal of
comuni cation dated 15.7.1976 denonstrates that it is not
a case of resignation. Respondent has no where said that
he tenders resignation from service, therefore, be
relieved. He sinmply says that he be relieved from
service since he w shed to do private business. Person
having put in 20 years of qualifying service for pension
is not expected to | eave service without availing service
benefits which accrued / earned by that time. G ving
nmeani ngf ul and l'i beral interpretation to t he
conmuni cati on, we are of the opinion that it is a case of
superannuation and not a case of resignation. 1In the



case before the Apex Court RESERVE BANK OF INDIA & ANR
V. CECIL DENNIS SOLOMON & ANR (JT 2003 (10) SC 156
regul ation provided for forfeiture of the entire past
service in case of resignation. But no such regulation
has been brought to our notice, nor the order how the
conmuni cation of the respondent has been treated as
resi gnation.

#. Consequently, the result of aforesaid discussion is
t hat respondent's conmuni cati on dated 15.7.1976 is
"superannuation" and not "resignation", t her ef or e,
entitled to pensionary benefits. Rai | way instructions
pressed into service by the petitioner are neither
statutory nor in tune with spirit of Articles 14, 16 and
21 of the Constitution of India. Petitioner can not
deprive any enpl oyee fromreceiving pension after putting
in qualifying service even if he has resigned voluntarily
or ot herw se. The respondent is entitled to pension
whi ch may be cal cul ated and paid within a nonth.

The petition is disnissed in |imni.

[ Bhawani Singh ]
Chi ef Justice

Date : 30.11.2004 [ H K Rathod ]
Judge
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