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COVMMON ORAL  JUDGEMENT

Al'l these matters are finally heard and decided
t oday because notices were issued for final disposal

2.1n all these matters there are comon issues and
conmon questions and, therefore, they are being dealt
wi th and considered by this comon order.

3. The petitioners have preferred these petitions

chall enging the interimorder passed by the Gujarat State
Coop. Tribunal below stay application in Appeal s
No. 738/ 2003 to 754/2003 and Appeals No.758/2003 to
774/ 2003. By the impugned order the Tribunal granted
stay on condition to deposit 25% of the awarded anount.

4. Heard M . Pandya, | ear ned Counsel for the
petitioners in all the petitions and M.Patel, |[earned
Counsel for respondent No.1 Bank, which is the main
contesting respondent.

5. Upon hearing the |earned Counsel appearing for

the parties, it appears that the contention of the
petitioners which is one of the defences in the suit
proceedings is that the petitioners are running Cold
St or age, and since the petitioners had stored the
pot at oes, undertaki ngs were given by the petitioners not
to part wth the possession of the potatoes until there
is specific intinmation in witing is given by the

respondent No.1 Bank for the concerned |oanee. It is the
defence of the petitioners that such undertaki ngs were
si gned on bl ank docunents. It appears that the Bank

filed Lavad Suit against the concerned | oanee and the
guarantor for recovery of the ampunt before the |earned
Nomi nee at Vadodar a. In the said suits as the item of
potatoes was stored in the cold st or age of t he
petitioners, the petitioners were also inpleaded as party
defendants in the said proceedings. It is the case of
the petitioners that the petitioners were not served with
the summons, nor have they signed any Vakal atnama
whereas the case of the respondent No.1 Bank is that the
petitioners appeared in the suit proceedings and a
witten statenment was also filed through their Advocate.
It appears that ultimately the | earned Nom nee passed the
j udgenent and award in the concerned suit against the



| oanee, guarantor as well as the petitioners herein, who
were al so defendants in the suits. A statement has been
nmade at the bar by the | earned Counsel for the parties
that the concerned | oanee and the guarantors have not
preferred any appeal before the Tribunal and the Bank has
proceeded for the execution of the awards agai nst the
| oanees and guarantors and the execution proceedi ngs are
goi ng on. So far as the petitioners herein are
concerned, since they were neither the | oanees, nor the
guarantors in the transactions of |oan, but were the
custodi an of the potatoes, which as per the Bank were the
properties over which the loans were given and as the
petitioners' liability was fixed in the award as one of
the defendants in the concerned suits, the petitioners
preferred the aforesaid appeals before the Gujarat State
Coop. Tribunal . In the sai d appeal s t he st ay
applications were also submitted and it appears that the
Tribunal ultimately, after hearing both the sides, passed
t he aforesaid i npugned order, whereby the stay has been
granted on condition to deposit 25% of the awarded
amount, in the concerned suit.

6. M. Pandya, |earned Counsel for the petitioners
submitted that the capacity of the petitioners was
nei ther as | oanee, nor as guarantor, but was holder or
the custodian of potatoes in the cold storage and it has
been submtted that as such the Bank ought to have given
lien notice which has not been given and he further
submitted that in any event the sumbns were not served
and no opportunity of defending the suit was given to the
petitioners and, therefore, the Tribunal ought to have
granted unconditional stay. M. Pandya also alternatively
submtted that the Tribunal has proceeded on the basis
that there is a joint and several liability of the
petitioners to the fullest extent and the condition of
depositing 25% of the awarded anount is inposed. He
submtted that the Tribunal as such has not considered
the value of the potatoes at the tinme when the di sposa
has taken place and he subnitted that at the nobst the
petitioners can be directed to deposit a reasonable
portion of the ampunt which nmay formpart of the tota
val ue of the goods disposed or which were in the custody
of the petitioners and the Tribunal ought not to have
directed the petitioners to deposit 25% of the awarded
anmount .

7. M. Patel, learned Counsel appearing for t he
respondent Bank, while supporting the order passed by the
Tri bunal subm tted, inter alia, that as such the

petitioners could not have parted with the possession of
the potatoes w thout there being any witten intimation



for the purpose by the Bank, because the potatoes were
t he goods pl edged for the loan transaction and,
therefore, there will be a liability of the petitioners
being the custodian of the said property over which the
| oan was granted by respondent No.1l Bank to the concerned
| oanee.

8. Having considered the above, it appears that the

Tribunal has committed error apparent on the face of the
record in not considering that what could be the val ue of
the potatoes which were in custody of the petitioners in

col d storage. It is an admtted position that the
petitioners are neither | oanee nor guarantor. Therefore,
the liability of the petitioners at the nost could be to
the extent of parting with the potatoes which were the
properties pl edged with t he Bank. Further, while
deciding the question of liability, the Tribunal wll

have to prima facie consider the actual valuation or the
probabl e market value of the potatoes at the tine when
the disposal took place or at the tine when the goods
were in custody of the petitioners' cold storage. The
reasoni ng recorded by the Tribunal shows that the
petitioners can be held responsible to the fullest extent
of the suit claim while granting stay against the
execution of the award, since the petitioners were
neit her | oanee nor guarantor of the transactions, but
were the custodian of the potatoes or goods which were
pl edged with the Bank, the Tribunal ought to have
exam ned the aforesaid aspects while inposing such
condition for granting stay agai nst the execution of the
awar d.

9. It appears that for arriving at the figure
regardi ng the val uation of the potatoes which have been
di sposed of unauthorisedly by the principal debtor/|oanee

of the Bank, it nmay be required for the Tribunal to
examne the record which my be produced by t he
petitioners or the Bank, as the case may be. It may al so

be required for the Tribunal to give opportunity any
party to the proceedi ngs of appeal to produce docunentary
proof, if any showi ng the value of potatoes which were
stored and over whi ch t he | oans were granted.
Thereafter, at the nmost the Tribunal could have directed
for deposit of 50% of the value of the goods which were
stored with the petitioners, as the aforesaid exercise is
not undert aken and consi deri ng t he facts and
circunstances, it appears that the Tribunal can be
directed to undertake aforesaid the exercise for prim
facie value of the potatoes which were stored in cold
storage of the petitioner over which the | oans were given
by Bank to | oanees. At the same tine, while ordering to



deposit the anount, since the status of the petitioners
was as that of custodian of the goods, in the event the
Bank recovers the anmount fromthe principal debtor or the
guarantor, as the case may be, the petitioners should be
in a position to get back the anmount iif the award is
ultimately execut ed and the anobunt is recovered,
consequently results into no loss to the respondent Bank

10. In  view of the aforesaid | find that the
follow ng directions shall neet with the ends of justice:

10. 1) The Tribunal before whomthe Appeals No.738/2003
to 754/2003 and Appeal s No. 758/ 2003 to 774/ 2003,
whi ch are pending shall prima facie arrive at a
figure of probable value of the potatoes which
were stored by the petitioners belonging to the
j udgenent debtor over which the | oan was granted
by the respondent No.1 Bank. The Tribunal shal
consider the aforesaid aspect in light of the
observati ons made herei nabove.

10.2) After the amount is ascertained, the petitioners
shal | deposit 50% of the said ampbunt as condition
for stay of the execution of the award agai nst
t he concerned petitioners herein in the concerned
suit. The ampunt which may be deposited by the
petitioners after the ascertai nnent of the anopunt
as indicated hereinabove by the Tribunal, shal
be subject to the final out cone in t he
proceedings of the concerned appeal and the
respondent No.1 Bank shall keep the said anount
in separate Bank Account with any nationalized
bank and the petitioners will be entitled to the
refund of the anobunt under any circumnstances,
either of allowi ng the appeal or rejection of the
appeal, in the event the concerned award is
satisfied in the execution proceedings and the
respondent No.1 Bank has been able to recover the
amount as per the award from |oanee or the
guarantor/principal debtor or the guarantor, as
the case nmay be, of t he concer ned sui t
pr oceedi ngs.

10. 3) The Tri bunal shal | conplete the aforesaid
exercise as early as possible preferably within a
peri od of four weeks fromthe date of receipt of
the order of this Court and the petitioners shal
deposit the ampunt as indicated earlier within a
period of two weeks after the ascertainnent of
the figure by the Tribunal



10.4) In

Al the
af or esa

view of the earlier direction, the inmpugned
order passed by the Tribunal shall not remain in
operation and wuntil the aforesaid exercise of
ascertainnent of the value of the goods is
finalized, the ad-interimrelief granted by this
Court in favour of the petitioners shall continue
to remain in operation.

petitions are partly allowed to the
d extent. There shall be no order as to costs.

31.8.2004 (Jayant Patel, J.)
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