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#.  Rule. Learned Standing Counsel Shri Ml kan wai ves
service of rule for the respondents.

#. Serious grievance is made in this petition by the
petitioners that without serving the notice of hearing,
t he Custons, Excise & Service Tax Appellate Tribunal (for
short " CESTAT") al l owed Appeal No.E/588/02 of the
department and set aside the order passed by t he
Conmi ssioner (A) of Custons & Central Excise, Rajkot
passed in favour of the petitioners. Before approaching
this Court, the petitioners had approached the | earned
CESTAT by way of M sc. Application dated 19.8.2004
(Annexure-C) for recalling its order allow ng the appea
of the departnment and pass a fresh order in accordance
with law after hearing the petitioners by restoring the
mai n appeal. Along with the said application, affidavit
of Shri Ramesh Maganl al Sanghani, one of the partners of
the petitioner firmis also filed. After the order
passed by the |earned CESTAT in appeal, the respondents
were trying for forcible recovery, t her ef or e, t he
petitioners have approached this Court by way of this
petition as so far that the |earned CESTAT has not
decided that application for recalling the order passed
in appeal by it.

#. On  16.11.2004, the Ilearned Vacation Judge (Aki
Kureshi,J) on the statement nmade at the bar by the
| earned counsel for the petitioners that they were not
served with the notice in appeal by the |earned CESTAT
ordered to issue the notice to the respondents and by way
of interim order directed themnot to take any coercive
steps in pursuance of the recovery notice dat ed
19. 10. 2004 (Annexure-D). In response to the notice,
reply affidavit dated 5.11.2004 is filed and in para 5 of
it, they have stated that they were not in a position to
clarify as to whether the petitioners were served with
the notice of personal hearing fromthe | earned CESTAT or
not .

#. In view of the above, when the petitioners have
al ready approached the |earned CESTAT for recalling its
i mpugned order dated 29.7.2004 (Annexure-B), then no
useful purpose would be served by keeping this petition
alive. The interest of justice would be served by
directing the Ilearned CESTAT to hear and decide the
application dated 19.8.2004 (Annexure-C) submtted by the
petitioners to the | earned CESTAT for recalling its order
as early as possible. Accordingly, learned CESTAT is
directed to decide the application dated 19.8.2004 for
recalling the order passed in appeal as early as possible
and not later then 31.1.2005 after hearing the |earned



counsel for the parties. At the first instance, both the
parties shall appear before the |earned CESTAT on
14.12. 2004 and on that day, the | earned CESTAT will give
the date of hearing to the parties and after hearing the
parties, it shall decide the application dated 19.8.2004
(Annexure-C) as wearly as possible and not later then
31.1.2005, as directed hereinabove. Rul e is nade
absolute to the aforesaid extent.

Copy of this order be given to both the |earned

counsel for the parties for its inmediate inplenentation

(B. J. Shet hna, J)

(Sharad D. Dave, J)

( pat han)



