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1. In this petition, which is filed under

Article 227 of the Constitution of India, the petitioners
have chal | enged the award nade by the Labour Court, Kal ol



dated 1st July, 2000 in Reference (LCK) No. 348 of 1995.
By the said award the petitioners have been directed to
reinstate the respondent on the original post wth
continuity of service and to pay to her the back wages
with effect from 24th Decenber, 1997.

2.0. Relevant facts in nutshell, can be stated
as under : -

2.1. Petitioner no. 1 is a cooperative bank

regi stered under t he provi si ons of the Qujarat
Cooperative Societies Act, 1961. Respondent was
appointed in the enploynent of petitioner no. 1 on daily
wage basis by order dated 28th January, 1991. She was
appointed for a period of two nonths. She worked till
30t h January, 1991 i.e. for a period of three days.
According to the respondent, her service was terninated
orally without assigning any reason by the petitioners.

2.2. The respondent, in the year 1995, raised

a dispute regarding term nation of her service on the
ground that it was illegal and she was entitled to be
reinstated with full back wages. It appears that the
conciliation proceedings failed and, therefore, the
Assi st ant Labour Conmi ssioner, Mehsana vide order dated
22nd Decenber, 1995 referred the industrial dispute for
adj udi cation to Labour Court.

2.3. Before the Labour Court she filed

statement of claim at Exh. 5 wherein she averred that
she was appointed by the petitioners in its district
office as Cerk by Iletter of appointment dated 21st
January, 1991. In response to the said letter, she
reported for work on 28th January, 1991 at the said
office and a report accordingly was despatched to the
head office by petitioner no. 2. However, on 30th
January, 1991 in the evening she was relieved from the
service by oral order without any prior intimation. She
was thereafter never re-enpl oyed though persons junior to
her had been re-enployed. According to her, her service
was termnated despite order of this Court to maintain
status-quo in t he pr oceedi ngs of Speci al Civil
Application No. 526 of 1991. She has al so averred that
before relieving her fromthe service, no prior notice or
pay in lieu of the notice or conpensation had been paid
to her. According to her, the term nation of her service
was, therefore, illegal and she was required to be
reinstated on her original post.

2.4. As against that, the petitioners, while
resisting the claimby filing witten statenent at Exh.



14 have contended that the r espondent was gi ven
appointnent on daily wage basis on 28th January, 1991

Thereafter the recognized wor ker s’ uni on of t he
petitioners challenged the appoi ntmrent of the respondent
and several other enpl oyees of petitioner no. 1 before

this Court by filing petition on the ground that the said
appoi nt nent s wer e not nade by the petitioners in
accordance wth the recruitnent regulations and the
requisite procedure and hence those appointnents were
required to be quashed. In view of the sane, the
respondent was relieved fromservice in the evening of
30th January, 1991. It was contended that as a daily
wager the respondent worked only for three days i.e.
28t h January, 29th January and 30th January, 1991. She
therefore, did not have any right to claimreinstatenent
on the original post together wth back wages and
continuity of service. Finally it was contended that the
reference was required to be di sm ssed.

2.5. Before the Labour Court, both the parties

led oral evidence as well as produced docunent ary
evidence in support of their respective cases. The
respondent examined herself at Exh. 8 and t he
petitioners exam ned one Vasantbhai Ranshankar at Exh.
18. Apart from the docunentary evidence that was
produced by the parties which included the letter of
appoi ntnent, the report of respondent, copy of the
petition filed before this Court, the correspondence
exchanged between the petitioners and the respondent, a
list of enployees junior to the respondent, etc., the
| earned advocates for the parties submtted witten
argunents al so before the Labour Court.

3. On the strength of the material produced

by the parties, Labour Court cane to the conclusion that
the termnation of service of the respondent was illega
as no prior notice was given and also that no witten
order was passed assigning the reasons for term nation of
the service before the contract period. 1In the opinion
of the Court the respondent was required to be reinstated
on her original post with continuity of service. So far
the payment of back wages is concerned, the Labour Court
thought it fit to award the sane with effect from 21st
December, 1997 i.e. the date on which the reference
appears to have been filed before the Labour Court. The
petitioners have chall enged this award.

4. M. Mtul K Shelat, |earned advocate

appearing for the petitioners has subnmitted that the
judgrment and award made by the Labour Court are
erroneous, because the respondent's appoi ntnment was not



only on daily wage basis, but it was for a limted period
of two nonths. The petitioners were, therefore, entitled
to termnate the sanme wthout assigning any reason
According to himaction of petitioners was covered under
Section 2 (00) (bb) of the Act. He has further subnmtted
that the petitioners were required to relieve t he
respondent fromthe service only because her appoi nt ment
as well as appointnments of several others were chall enged
by the recogni zed union of petitioner no. 1 before this
Court on the ground that the appointments were made
wi thout followi ng the requisite procedure. There was no
extraneous consideration nor any malafide intention on
the part of the petitioners in doing so. He has also
subm tted t hat since the appointment was not in
accordance with the rules and regul ati ons, the respondent
had no substantive right on the post. Lastly he has
submtted that the respondent has approached the Labour
Court very late and on the ground to delay alone the
Labour Court ought to have di smi ssed the reference.

4.1. As against that, M. P. H. Pat hak,

| earned advocate appearing for the r espondent has
strongly supported the judgnent and award of the Labour
Court. According to himno witten order of ternination
of service was passed nor any procedure required to be
foll owed before termnating the service was conplied
with, hence the order of termnation of respondent's
service was illegal. He has subm tted t hat t he
petitioners did not conmply wth provisions of section
25-G while termnating the service of respondent and
Section 25-H of the Act while re-enploying the retrenched
workmen, read wth rules 77 and 78 of the Industrial
Di sputes (Central) Rules, 1957 (hereinafter referred to
as 'the Rules') and the respondent was entitled to be
reinstated. He has further submitted that provisions of
section 2(oo0) (bb) will not be attracted in the present
case because the appointnment was for two nonths, whereas
the service of the respondent has been termni nated on the
3rd day itself and that too without following requisite
| egal procedure and without conplying with the principles
of natural justice. He has also subnitted that the
Labour Court has rightly not gone into the question
regarding delay as the provisions of the Limtation Act
do not apply to a reference u/S. 10 of the Act. He has,
therefore, prayed that the petition does not have any
nmerit and it deserves to be dism ssed.

4.2. No other subm ssions have been made by the

| ear ned counsel s. They have placed reliance on the
deci sions of the Apex Court as well as this Court. I
will refer to themin due course.



5. Having carefully gone through the record

of this petition as well as having carefully considered
the rival subm ssions, it appears that the respondent was
appoi nt ed on daily wage basis in the service of
petitioner no. 1 and after she had worked for three days
she was orally asked not to attend the duty. In other
words on the 3rd day itself, in the evening, her service
was term nated though the enploynment was for a period of
2 nont hs. O course, the say of the petitioners is that
t here was nothing personal against her but it was only
because the recognized union of petitioner no. 1 had
objected to several appointnents including that of the
respondent on the ground that these appointnents were
made wthout following the selection procedure, her
service was term nated and so al so the services of about
35 ot her enpl oyees.

5.1. So far the reason advanced by the

petitioners to ternm nate the service of the respondent is
concerned, reliance has been placed on the copy of the
Special Cvil Application No. 526 of 1991 filed before
this Court by the Gujarat State Cooperative Land
Devel opnent Bank Ltd. Enpl oyees’ Union, which is the
recogni zed union of petitioner no. 1. Perusal of the
sai d petition reveals that the wunion had strongly
objected to the appointnents being made on the post of
Clerk, etc. by petitioners wi t hout publ i shi ng
advertisenent, inviting applications, holding interviews
and also wthout <calling names from the Enploynent
Exchange. Judgnent of Labour Court shows that this copy
is also produced before it. There is no dispute with
regard to the fact that the respondent's appoi ntment was
made wi t hout fol |l owi ng the appropriate procedure.
Atleast that is the avernent nade by the petitioners and
it is not controverted by the respondent. Therefore, the
say of the petitioners that the service of the respondent
together wth several others was term nated because of
the wit petition before this Court appears to be true.
So far the order of status-quo issued by this Court is
concerned, the respondent has tried to aver that despite
the order of status-quo she had been relieved fromthe
service. The Labour Court has al so proceeded on the said
footing that the status-quo required the petitioners to
stay their hands even fromdi scontinuing the services of
t he respondent and the |ike enployees. However, if the
relief clause (A) of the said petition is perused, the
prohi bitory orders have been sought from this Court by
the said petitioning union to the effect that the present
petitioner no. 1, which was respondent in that
proceedi ng, be restrained fromconfirmng the service of



irregularly and illegally appointed candi dates and al so
for directing it not to appoint any person wthout
i ssuing proper public advertisenent and w t hout follow ng
t he proper sel ection pr ocedure. The petitioners

interpretation, therefore, appears to be that such order
did not prohibit themfromterm nating the service of the
enpl oyees whose appointnent was chall enged by the said
uni on. Respondent was one of such enployees. The
petitioners cannot be accused of deliberately flouting
the order of this Court for having discontinued the
service of the respondent nor it can be a ground for the
Labour Court to quash the action of the petitioners.

5.2. The question that would now arise for

consi deration is whether the term nation of service of
the respondent was agai nst the provisions of the Act and
in particular the provisions of section 25 G and H of the
Act read with rules 77 and 78 of the Rules and whether
the respondent was entitled to be reinstated on her
original post wth all incidental benefits. The
subm ssion of M. Shelat is that since the appointnents
were chal |l enged before this Court, they were constrained
to cancel them and di sconti nue such persons from service.
There was no other reason for the sane. In other words,
in the submission of M. Shelat the action of the
petitioners was bonafide one. He has also subnmtted that
such termnation would not ampunt to "retrenchment" u/S.
2 (00) but would stand covered under exception (bb). So
far M. Shelat's submission with regard to section 2
(o0) (bb) of the Act is concerned, it cannot be accepted.
C ause (bb) is as under :-

"(bb) ternmination of the service of the worknan
as a result of the non-renewal of the contract of
enpl oyment between the enployer and the worknan
concerned on its expiry or of such contract being
term nated under a stipulation in that behalf
cont ai ned therein;"

Admittedly, contract of service was for nonths and
respondent was appoi nted on daily wage basis. From the
j udgrment of Labour Court it is not at all clear what were
the terms and conditions of service. Petitioner has also
not produced letter of appointnent of respondent on
record of this petition. Only comunication dated 28th
January, 1991 by petitioner no. 1 to its Dist. Oficer

Mehsana granting consent for appointnent of respondent
and one another is produced. It is for two nmonths and on
daily wage basis. It is, therefore, presuned that except
this, there are no other ternms or conditions on the
record of t he petition. There is therefore, no



stipulation to termnate the contract before expiry of
its term In the present case ternmination is rmuch before
expiry of term of the contract. The action of
petitioners does not fall under either of the categories
and hence, it is not covered under C ause (bb) of section
2 (oo) of the Act. The Labour Court's concl usion that
such action of petitioners anounts to retrenchnment within
t he neani ng of section 2 (00) is proper.

If that be so, whether the petitioners were under any
| egal obligation to conply with the provisions of section
25-G and H of the Act read with rules 77 and 78 of the
Rul es or provisions of section 25-F of the Act.

5.3. For ready reference said | egal provisions
are required to be stated here.

"25-FConditions precedent to retrenchnent of
wor knen. - No wor kman enpl oyed in any industry who
has been in continuous service for not less than
one year under an enployer shall be retrenched by
t hat enpl oyer until -

(a) the worknman has been given one nmonth's
notice in witing indicating the reasons
for retrenchnment and the period of notice
has expired, or the workman has been paid
in lieu of such notice, wages for the
peri od of the notice;

(b) the workman has been paid, at the tinme of
retrenchnment, conpensation which shall be
equivalent to fifteen days' average pay
for every conpleted vyear of continuous
service or any part thereof in excess of
si x mont hs; and

(c) notice in the prescribed manner is served
on the appropriate Governnment or such
authority as may be specified by the
appropriate Government by notification in
the O ficial CGazette

25GProcedure for retrenchnent.- \Were any
workman in an industrial establishnment, who is a
citizen of India, is to be retrenched and he
belongs to a particular category or workmen in

that establishnent, in the absence of any
agreement between the enpl oyer and the worknman in
this behal f, the enployer shall ordinarily

retrench the workman who was the |last person to
be enployed in that category, unless for reasons
to be recorded the enployer retrenches any other
wor kman.



25H. Re-enpl oynent of retrenched wor knen. Wher e

any worknmen are retrenched, and the enployer
proposes to t ake into his enploynment any
persons, he shall, in such manner as may be
prescribed, give an opportunity to the retrenched
workmen who are citizens of |India to offer
t hensel ves for re-enploynent, and such retrenched
wor kmen who of fer thenselves for re-enploynent
shal I have preference over other persons."

"Rule 77. Mai nt enance of seniority [list of

wor knen. - The enpl oyer shall prepare a list of
all workmen in the particular category from which
retrenchnment is contenplated arranged accordi ng
to the seniority of their service in t hat
category and cause a copy thereof to be pasted on
a notice board in a conspicuous place in the
prem ses of the industrial establishnment at
| east even days before the actual date of
retrenchnent.

Rul e 78. Re-enpl oynent of retrenched worknen. (1)
At least ten days before the date on which
vacancies are to be filled, the enployer shal
arrange for the display on a notice board in a
conspi cuous place in the prem ses of t he
i ndustri al est abl i shnent details of t hose
vacanci es and shall also give intimtion of those
vacanci es by registered post to every one of al
the retrenched worknmen eligible to be considered
thereof, to the address given by himat the tine
of retrenchment or at any tinme thereafter

Provided that where the nunber of such
vacancies is |less than the nunber of retrenched
worknmen, it shall be sufficient if intimation is
gi ven by the enployer individually to the senior
nost retrenched workmen in the list referred to
in Rule 77 the nunber of such senior npbst worknen
bei ng doubl e t he nunber of such vacanci es;

Provi ded further that where the vacancy
is of a duration of less than one nonth there
shall be no obligation on the enployer to send
intimation of such vacancy to individua
retrenched workmen;

[ Provided also that iif a retrenched
wor kman, w t hout sufficient cause being shown in
witing to the enployer, does not offer hinself



for the re-enploynent on the date or dates
specified in the intimtion sent to himby the
enpl oyer under this sub-rule, the enployer nay
not intimte to him the vacancies that may be
filled on any subsequent occasion]

(2) nmedi at el y after conpl yi ng with the

provi sions of sub-rule (1), the enployer shal
also inform the trade unions connected with the
i ndustrial establishnment, of the nunber of
vacanci es to be filled and nanmes of the
retrenched worknen to whom intimation has been

sent under that sub-rule;

Provided that the provisions of this
sub-rule need not be conplied wth by t he
enpl oyer in any case where intimation is sent to
every one of the workmen nentioned in the 1list
prepared under rule 77."

So far the provisions of section 25-F of the Act are
concerned, they wll not apply in the present case
because the sane are in relation to the worknan/ enpl oyee,
who has conpleted one year's service. Here, it was
di sconti nuance of the service of an enployee who had
worked only for three days. M. Pathak has, however
submitted that the application of sections 25-G and 25-H
cannot be restricted only to one category i.e. covered
under the category of "retrenched worknen", to whom
section 25-F applies. According to him irrespective of
application of section 25-F, provisions of sections 25-G
and 25-H can be applied effectively to the facts of the
present case. He has placed heavy reliance on the
decision of the Apex Court rendered in the case of
Central Bank of India v/is. S. Satyam reported in AR
1996 S.C.  p.2526, wherein it is held as under :-

"9. The next provision is Section 25-H which is
couched in wde language and is capable of
application to all retrenched workmen, not nerely
t hose covered under Section 25-F. It does
not require curtailnment of the ordinary neaning
of the word "retrenchnment" wused therein. The
provision for reenploynent of retrenched workmen
nerely gives preference to a retrenched workman
in the matter of reenployment over other persons.
It is enacted for the benefit of the retrenched
wor kmen and there is no reason to restrict its
ordi nary neani ng which pronotes the object of the
enactment without causing any prejudice to a
better placed retrenched wor kman.



10. Chapter V-A providing for retrenchnent is
not enacted only for the benefit of the worknen
to whom Section 25-F applies but for all cases of
retrenchnent and, therefore, there is no reason
to restrict application of Section 25-H therein
only to one category of retrenched worknen. W
are, therefore, unable to accept the contention
of Shri Pai that a restricted meani ng shoul d be

given to the word "retrenchrment" in Section 25-H

This contention is, therefore, rejected.”

It is also held as under :-

"7. Rule 77 requires the enployer to naintain a
seniority list of worknmen in that particular
category fromwhich retrenchnent is contenpl ated
arranged according to the seniority of their
service. The category of workmen to whom Section
25-F applies is distinct fromthose to whomit is
i napplicable. There is no practical difficulty
in maintenance of seniority list of worknen wth
reference to the particular category to which

t hey bel ong. Rule 77, therefore, does not
present any difficulty. Rule 78, speaks of
retrenched workmen eligible to be considered for
filling the vacancies and here al so t he

di stinction based on the category of workmen can
be maintained because those falling in t he
category of Section 25-F are entitled to be
pl aced hi gher than those who do not fall in that
cat egory. It is no doubt true that persons who
have been retrenched after a l|onger period of
servi ce which places them higher in the seniority
l'ist are entitled to be consi dered for
reempl oynment earlier than those placed |ower
because of a |esser period of service. 1In this
manner, a workman falling in the [|ower category
because of not being covered by Section 25-F can
claimconsideration for reenployment only if an
eligible workman above himin the seniority list
is not available. Application of Section 25-H to
the other retrenched worknmen not covered by
Section 25-F does not, in any manner, prejudice
those covered by Section 25-F because t he
guestion of consideration of any retrenched
wor kman not covered by Section 25-F would arise

only, if and when, no retrenchnent workman
covered by Section 25-F is avai |l abl e for
re- enpl oyment . There is, thus, no reason to

curtail the ordinary nmeaning of "retrenched



wor kmen" in Section 25-H because of Rules 77 and
78, even assuming the rules framed under the Act
coul d have that effect.”

Normal ly while exercising jurisdiction under Article 227

of the Constitution of India this Court wll not
re-appreciate the evidence adduced before the trial
Court. It is only when the subm ssions which are nmde

i nvol ve mxed questions of facts and | aw, some exercise
inthe formof verification of the material on record is
required to be nmade to find out whether there was
evi dence substanti ating t he al | egation regardi ng
violation of aforesaid provisions. 1In the present case,
whet her conpliance of section 25-G and 25-H is there, is
a mxed question of fact and |aw and when extensive
argunents have been nade by the | earned counsels on this
aspect, it has beconme necessary for ne to deal with the
facts as they energe fromthe record of this petition

5.4. So far the provisions of section 25-G and

H are concerned, though it is averred by the respondent
that in the present case "last cone, first go" principle
has been vi ol at ed and further that even while
re-enpl oying the persons those who were junior to the
respondent have been taken back in the service and the

respondent has been left out. The fact regardi ng
re-enmpl oyment of the juniors to the respondent is not
seriously disputed by the petitioners. However, they

have contended that because of the necessity and work
| oad there was acute need to enpl oy people in petitioner
no. 1 and the Managing Director was given appropriate
powers by the Board of Directors to reappoint the persons
who were relieved fromthe service, but these persons
have not been autonmatically re-enployed, they have first
applied in response to the public adverti senent and then
undergone the prescribed sel ection process.

5.5. It may be noted here that the docunentary

evi dence that has been produced by respondent includes
only the list of persons who are junior to respondent and
who have been re-enployed by the petitioners. There is
no material to show that persons who were sinlarly
situated i.e. whose appoi nt nent was made for tenporary
peri od wi thout followi ng the selection procedure; and who
were junior to the respondent, had been retained in
service while termnating the service of the respondent.
Admittedly, there was enbloc term nation of services of
35 enpl oyees who were irregularly appointed by petitioner
no. 1. There does not appear to be any violation of
"last conme, first go" rule and thereby provisions of
section 25-G of the Act.



5.6. Further the record shows that from tinme

to time in accordance wth the necessity, public
adverti senents have been issued and proper procedure for
maki ng appoi ntment has been resorted to. |If that be so,
the respondent could have, Ilike the other enployees,
responded to the advertisenent issued by the petitioners
and coul d have, through proper channel, got selected for
appoi nt nent . But it appears that she has not done so.
Instead after waiting for about four years she has chosen
to raise this dispute. Wen the entire issue arose wth
regard to illegal appointnents, one would not expect the
petitioners to burn their fingers again by re-enploying
t he respondent wi thout follow ng any procedure. Fromthe
record it appears that everybody was gi ven equal chance
to get the enpl oynent by issuance of public adverti senent
and hol di ng due sel ection process. One can understand
that if the respondent, despite having cleared all the
requi renents for getting selected for the appointnent on
the post of the Clerk, was not given appoi ntnent and her
juniors were preferred, this grievance could have been
| egitimat e one. But now the things are not equal. When
the opportunity that was extended to all concerned was
not seized by the respondent, she now cannot agitate that
her juniors have been appointed and she has been |eft
out. Section 25-H would cone into play only if all
things were equal and other simlarly situated junior
enpl oyees had been reappointed w thout followi ng due
procedure or the selection process by the petitioners and
the respondent had been left out. But that does not
appear to be so in the present case. Publ i cation of
advertisenent inviting applications was good enough to
give intimation to all concerned regarding intention of
petitioner no. 1. So far rules 77 and 78 are concer ned,
obviously the requirenment prescribed therein are to be

conplied with when the appointnents are nade in
accordance w th the due procedure, rules and regul ations
and after conplying with the selection process. As
stated above, it is alnpst an admitted position that in
the case of respondent as well as 35 other enployees this
was not done and Special Civil Application No. 526 of

1991 canme to be filed to challenge such appointnents.
Even assuming that there is nonconpliance of rules 77 and
78 by the petitioners, at the nost it will entail pena
consequences as contenplated in rule 79 of the Rules,
since, as observed earlier there is no violation of
provisions of Section 25-G and H of the Act. It is
pertinent to note that there is not even whisper in the
pl eadi ngs regardi ng nonconpliance of the said provisions.
This being a question of fact, it ought to have been
rai sed before the Labour Court. The submission of M.
Pat hak based on the provisions of section 25-G and H read



with rules 77 and 78 cannot be accepted.

5.7. From the record it appears that so far

the petitioner no. 1 is concerned, the procedure for
appoi ntnent is issuance of public advertisenent, inviting
applications, hol di ng interviews and selecting the
persons of nerit. This procedure has not been followed
in the matter of appointnents of the respondent and
several other enployees. When the appointnents are nade
wi thout any advertisenment for naking application and
wi t hout hol di ng due process of sel ecti on, such
appoi nt nent s woul d not confer any right upon the
appoi ntees. They even cannot claim for any -equitable
relief from any Court. The Apex Court in the decision
rendered in the case of Nazira Begum Lashkar v. State of
Assamreported in A.l.R 2001 S.C. p.102 has held as
under : -

......... As has been stated earlier, while

the matter was pending before the Division Bench

the Court was persuaded to appoint an Inquiry
Conmittee, in view of the allegations of gross
irregularities and illegalities conmtted in the
matter of appointnment of teachers in different
primary schools in different Districts. The said
Conmittee has gone into details and recorded
findings that the provisions of the Recruitnent
Rul es have not at all been foll owed. The High
Court even has gone to the extent of recording a
finding that there has been no selection, no
interview or even fake or ghost interviews and
there has been t anmperi ng of records and
fabricating of docunents. Since the appointnents
to the posts are governed by a set of statutory
rul es, and the prescribed procedure therein had
not been fol | owed and on the other hand
appoi ntnents have been nmde indiscrimnately,
i medi ately after post s wer e allotted to
different Districts at the behest of sone unseen
hands, such appointnments would not confer any
right on the appointee nor such appointee can
claim even any equitable relief fromany Court.
The apart, the appointnents stood annul ed hardly
after six nonths fromthe date of appointnents
and the appoi ntees cannot claimto be continuing
for an wunusual long period, so as to claima
humani tari an consideration in their case. The
decision cited by M. Parikh, in support of his
contention, not only do not support hi s
contention but on the other hand, appears to us
to be against his contention. |In Ashwani Kumar's



case , 1997 (2) S.C.C 1, this Court in no
uncertain terns held that as the appointnments had
been nade illegally and contrary to al
recogni sed recruitnent procedures and were highly
arbitrary, the sane were not binding on the State
of Bihar. This Court further went on to hold in
the aforesaid case that the initial appointnents
havi ng been made contrary to the statutory rul es,
t he conti nuance of such appointees nust be held
to be totally wunauthorised and no right would
accrue to the incunbent on that score. The Court
had also held that it cannot be said that
principles of natural justice were violated or
full opprotunity was not given to the enployees
concerned to have their say in the matter before
their appoi nt nent s wer e recal | ed and
termnated....... "

Wen that 1is the situation, the illegal appointnment and
that too on daily wage basis for a period of two nonths
would not confer any right in favour of the respondent.
She cannot make any conplaint with regard to infringement
of her any right or violation of principles of natura
justice by the petitioners.

5.8. Thus, to summarise, the judgment and

award which are conpletely based on the finding regarding
viol ati on of provisions of section 25-H are erroneous.
Though the Labour Court has not nentioned the rel evant
section, its discussion and appreciation of evidence have
proceeded on the said |Iine. Further M. Pat hak' s
subm ssi ons regarding violation of sections 25-G and H of
the Act read with rules 77 and 78 of the Rul es cannot
support the judgnent. Further dehors the violation of
aforesaid provisions, respondent has no right to claim
the relief regarding reinstatenent together wth al
other incidental benefits when her own appointnent was
not in accordance with due process of selection. For
these reasons al one, the judgnent and award are required
to be quashed and set aside. However, both the |earned
advocat es have extensively nmde submissions on the
aspects of delay and violation of principles of natura
justice, hence, | will now proceed to consider the sane.

6. It is to be seen that as and when the

necessity arose, petitioner no. 1 had issued public
advertisenent and after observing the selection process,
had appoi nted some persons which included even enployees
junior to the respondent. These enpl oyees have stood the
test of scrutiny by going through the sel ection process
and got selected for a regular appointnent. These people



seemto have been al ready appoi nted and di scharging their
duties on various posts. |If at all the respondent was
serious about the enploynment with petitioner no. 1, she
woul d have al so responded to the advertisenent or at
| east challenged termination of her service at the

earliest. She has chosen to wait for 4 years. In the
nmeanwhi |l e several persons who may be junior to her have
been appointed after follow ng the due procedure. [If her

appoi ntnent after several years is to be nade, nost
probably it would nean that one of the duly selected
persons will have to nake way for her, which cannot be
permtted especially when such person is not a party to
t he present proceedings. The aspect of delay has been
brought to the notice of the Labour Court by the
petitioners. The Labour Court has sinply turned it down
on the ground that the petitioners had failed to raise
this issue in the conciliation pr oceedi ngs. The
subm ssion of M. Shelat with regard to del ay has been
hotly contested by M. Pathak and he has placed heavy
reliance on the decision rendered by the Apex Court in
the case of Ajaib Singh v. Si r hi nd Cooperative
Mar ket i ng- cum Processi ng Service Society Ltd. reported
in AIR 1999 S.C. p.1351. It is laid domm by the Apex
Court as under :-

"10. It follows, therefore, that the provisions

of Article 137 of the Schedule to Limitation Act,
1963 are not applicable to the proceedi ngs under
the Act and that the relief under it cannot be
denied to the workman nerely on the ground of
delay. The plea of delay if raised by the
enployer is required to be proved as a matter of
fact by showing the real prejudice and not as a
nmerely hypothetical defence. No reference to the
Labour Court can be generally questioned on the
ground of delay alone. Even in a case where the
delay is shown to be existing, the Tribunal

Labour Court or board, dealing with the case can
approxinmately nould the relief by declining to

grant back wages to the workman till the date he
rai sed t he demand regardi ng hi s illegal
retrenchnment/term nation or dismssal. The Court

may al so in appropriate cases direct the paynent
of part of the back wages instead of full back
wages. Reliance of the |earned counsel for the
r espondent - managenment on the full bench
j udgrment of the Punjab and Haryana Hi gh Court in
Ram Chander Myrya v. State of Haryana, (1999) 1
SCT 141 is also of no help to him In that case
the Hi gh Court nowhere held that the provisions
of Article 137 of the Limtation Act wer e



11.

applicable in the proceedi ngs under the Act. The
Court specifically held "neither any linitation
has been provided nor any guidelines to detern ne
as to what shall be the period of limtation in
such cases. " However, it went on further to say
that "reasonable tinme in the cases of |abour for
demand of reference or dispute by appropriate
Government to |labour tribunals will be five years
after which the Government can refuse to nake a
reference on the ground of delay.”" W are of the
opinion that the Punjab and Haryana H gh Court
was not justified in prescribing the limtation
for getting the reference nade or an application
under Section 37-C of the Act to be adjudicated.
It is not the function of the Court to prescribe
the limtation where the Legislature in its
wi sdom had thought it fit not to prescribe any
period. The courts adnmittedly interpret law and
do now nmke |aws. Personal view of the Judges
presiding the Court cannot be stretched to
authorize themto interpret law in such a nanner
whi ch woul d anpbunt to legislation intentionally
left over by the Legislature. The judgnent of
the Full Bench of the Punjab and Haryana High
Court has conpletely ignored the object of the
Act and various pronouncenents of this Court as
noted hereinabove and thus is not a good |aw on
the point of the applicability of the period of
limtation for the purposes of invoking the
jurisdiction of the Courts/Boards and tribuna
under the Act.

n the instant case, t he r espondent

managenment is not shown to have taken any pl ea
regarding as is evident fromthe issues franmed by
t he Labour Court. The only plea raised in
defence  was that the Labour Court had no
jurisdiction to adjudicate the reference and the
term nation of the services of the workman was
justified. Had this plea been raised, t he
wor kman woul d have been in a position to show the
circunmstances preventing himin approaching the
Court at an earlier stage or even to satisfy the
Court that such a plea was not sustainable after
the reference was made by the Governnent. The
| ear ned Judges of the High Court, therefore, were
not justified in holding that the workman had not
gi ven any expl anation as to why the demand notice
had been issued after a long period. The
findings of facts returned by the High Court in
wit proceedings, even wthout pleadings were,



therefore, unjustified. The H gh Court was also
not justified in holding that the Courts were
bound to render an even handed justice by keeping
bal ance between the two different parties. Such
an approach totally ignores the ains and object
and the social object sought to be achieved by
t he Act. Even after noticing that "it is true
that a fight between the workman and t he
managenent is not a just between equals," the
Court was not justified to make them equal s while
returning the findings, which it allowed to
prevail, would result in frustration of the
pur pose of the enactnent. The workman appears to
be justified in conplaining that in the absence
of any plea on behalf of the managenent and any
evi dence, regarding delay, he could not be
deprived of the benefits under the Act nerely on
technicalities of law. The H gh Court appears to
have substituted its opinion for the opinion of
the Labour Court which was not permissible in
proceedi ngs under Articles 226/ 227 of t he
Constitution."”

There cannot be any dispute with the aforesaid
propositions. But, so far the present case is concerned,
the facts on record show that plea regarding delay was
rai sed before the Labour Court and it was not raised for
the first time before this Court. Secondly that delay is
not the only ground on which this natter is being decided
and there are other reasons also for not granting the
reliefs claimed by the respondent. Further the Apex
Court has no-doubt observed that the concerned H gh Court
was not justified in holding that the Courts were bound
to render an even handed justice by keeping bal ance
between the two different parties because such an
approach totally ignores the ainms and object and the
soci al object sought to be achieved by the Act. These
observations are made by the Apex Court keeping in view
two factors, nanely that Article 137 of the Schedule to
the Limtation Act, 1963 is not applicable to a reference
u/ S. 10 of the Act and secondly that the Hi gh Court had
made af oresaid proposition of equity after observing "it
is true that a fight between the worknman and the
management is not a just between equals.” According to
the Apex Court it was not proper for the High Court to
make t hem equal s while returning the findings. In the
instant case apparently it nay appear that it is a fight
bet ween petitioner no. 1 and respondent but in reality
it will have its repercussions on the person of the |eve

of respondent only. If reinstatement is to be granted,
nost probably, one of the juniors will have to go on the



basis of 'last come, first go' principle. Wen the del ay
is being considered to weigh the equities between two
equal s certainly the aspect of prejudice is required to
be seen vis-a-vis enployee who is likely to suffer
adversely with the reinstatenent of the respondent. It
is evident fromthe record that those who have been taken
subsequently in the enploynment including the persons
junior to the respondent, have secured enpl oyment
subsequent |y by goi ng through the |I|egal process.
Respondent has not done so. Further it has to be noted
that the respondent was relieved fromservice vide order
dated 30th January, 1991. It is also clear from the
judgrment that the conplaint regarding alleged illega
term nation was made after a period of 4 years and the
ref erence was thereafter nmde by order dated 22nd
Decenmber, 1995, wherein the averment has been made that
juni ors have been accommpdated in the enploynent, but she
has been left out by the petitioner and thereafter the
award is made on 1st July, 2000. It is, therefore, clear
that between the date of her relieving from the service
and the date of the reference the juniors have been
accommodated. This is an undisputed fact. It is to be
further noted that the respondent has not rendered any
expl anati on before the Labour Court why she took 4 years
to raise the demand. |In light of this background, it is
very clear, even if it is not specifically pleaded by the
petitioner that prejudice is certainly likely to be
caused to the junior enployee, who will be required to
quit the job with a view to accomvpdate her. Certainly
the aims and object and the social object sought to be
achieved by the Act does not contenplate a situation
where the Ilegally appointed enpl oyee should be asked to
make way for granting back-door entry to a person who
once upon a tine was his or her senior and that too
wi t hout affording any opportunity of hearing to such
per son.

6.1. Thus, when the equities are weighed

between two equals, reliance can easily be placed on the
decision rendered by the Apex Court in the case of Union
of India v. Kishorilal Bablani reported in AIR 1999 S.C.
P. 517. Although in the facts of that case the Apex
Court had taken view in favour of the concerned enpl oyee
and had declined to take away the benefit which the said
enpl oyee had obtained under the orders of the Tribunal
on the aspect of delay certain observations that have
been nade by the Apex Court are required to be reproduced
here : -

"6...... Del ay defeats equity is a well known
principle of jurisprudence. Delays of 15 and 20



years cannot be overlooked when an applicant

before the Court seeks equity. It is quite clear
that the applicants for all these years had no
I egal right to any particul ar post. After nore

than 10 vyears, the process of selection and
notification of vacanci es cannot be and ought not
to be reopened in the interest of the proper
functioning and noral e of the concerned services.
It would also jeopardies the existing positions
of a very large nunber of nmenbers of that
service. .....

6.2. Further I am fortified in formng
af oresai d opinion by yet another judgnent of the Apex

Court

rendered in the case of Central Bank of India v/s.

S. Satyam [supra], wherein the Apex Court has held as

under

"11.

The ot her subm ssion of Shri Pai, however,

nerits acceptance. Al the retrenched worknmen
involved in the present case were enployed for
short periods between 1974 to 1976. It was only
in 1982 that a wit petition was filed by themto
claimthis benefit. The order persons enpl oyed
in the industry during the intervening period of
several years have not been inpleaded. Third
party i nterest have arisen duri ng t he
i nterregnum These third parties are also
worknmen enployed in the industry during the
i ntervening period of several vyears. Gant of
relief to the wit petitioners (respondents
herein) may result in displacement of those other
wor kmen who have not been inpleaded in these
proceedi ngs, if the respondents have any claim
for reenmploynment. The laches leading to the |ong
delay after which the wit petition was filed in
1982 is sufficient to disentitle them to the
gr ant of any relief in the wit petition.

Mor eover, there is not even a suggesti on nade or
any material produced to show that on the
construction we have made of Section 25-H, the
respondents would be entitled to get any relief
inthe highly belated wit petition after a | apse
of several years by way of preference over any
person enployed during the intervening period.

In our opinion, this alone was sufficient for the
Hi gh Court to decline any relief to them It was
urged by | earned counsel for the respondents that
only alimted relief has been granted to the
respondents which need not be disturbed. In our
opi nion, the |lapse of a long period of severa



years prior to the filing of the wit petition is
sufficient to decline any relief to the
respondents. "

M. Pathak has, however, tried to distinguish this
principle laid down by the Apex Court regarding "del ay
defeats equity" by contending that it has been laid down
inthe wit petition proceedi ngs under Article 226 of the
Constitution of India and not in a proceeding arising
from respondent u/S. 10 of the Act. Anyhow the
principle laid down in any proceedings with regard to
prejudi ce that may be caused on account of delay would
remain the sane, irrespective of the nature of the
pr oceedi ngs.

6.3. M. Pat hak has placed reliance on the
foll owi ng decisions :-

(i) Sami shta Dube v/is. City Board, FEtawah reported

in AIR 1999 S.C P. 1056 in support of the contention
that the last cone first go principle will apply in the
case of daily wager also. However, as stated above, in
the present case all those who were illegally appointed,
their services were termnated enbloc, the respondent
bei ng one of them Therefore, there was no question of
retaining any simlarly situated junior while term nating
her servi ce. So far the re-enploynent is concerned, it
has been adequately di scussed above that she cannot find
any fault on that count with the petitioners, since her
juniors have been reappointed in accordance wth the

procedure laid down. Simlarly he has also placed
reliance on (ii) GE.B. v/s. NK Bhanre reported in
2002 (3) GL.R p. 2717, (iii) Union of India

v/s. Bachu Badia reported in 2001 (3) GL.R p. 2734

and (iv) S.MN. Sahkari Bank v/s. Mantaben reported in
2002 (1) GL.R p.755. For the reasons stated above,
these decisions wll not apply to the facts of the
present case. He has also placed reliance on the
decision rendered in the case of Sub-Divisional Soi

Conservator O ficer, ldar v. MM Saiyed reported in
1990 (1) GL.R at page 495 wherein the Division Bench
of this Court has, while confirm ng the judgment of the
| earned Single Judge, held that since the service of the
tenmporary CGovernnent servant could be terminated only
after due notice or by paying salary for the notice
period in accordance with rule 33 (1)(b) of the Bonbay
Cvil Services Rules, 1959 and that had not been done
while term nating the service of the respondent of that
Letters Patent Appeal who was a tenporary servant. The
Di vi sion Bench held that the termination was bad in |aw
and the aforesaid rule was fully applicable. Wi | e



deciding the said appeal the Division Bench had placed
reliance on the decision of the Apex Court rendered in
the case of Raj Kumar v/s. Union of India reported in
AIR 1975 S.C. p.536 wherein identical rule 5 (1) (a) of
the Central Services (Tenporary Service) Rules, 1965 was

interpreted by the Apex Court. It is, therefore, very
clear that the said decision is totally based on the
provi si ons of Bonbay Civil Service Rules, and in
particular rule 33 (1)(b). In the instant case the
petitioner is a cooperative bank incorporated and
regi stered under t he provi si ons of t he CGuj ar at
Cooperative Societies Act. The provisions of Bonbay

Cvil Service Rules would not apply to the instant case.
The respondent has also not shown any similar rule or
bye-1 aw by which the adm nistration of the said bank is
bei ng gover ned. In absence of such provision, this
decision will not apply to the present case.

7. In view of the aforesaid, this petition

deserves to be allowed. The judgment and award rendered
by the Labour Court in Reference (LCK) No. 348 of 1995
are quashed and set aside. Rule nade absolute with no
order as to costs.

[ AKSHAY H. MEHTA, J.]
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