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ORAL JUDGEMENT

 

     1.	Rule.  Mr.  K.M.  Parikh waives service  of  rule

     for respondent no.1.  and Mr.  A.S.  Vakil waives service

     of rule for respondent nos.2 to 14.

    



     2.	At the joint request of learned counsel  for  the

     respective  parties  the  matter  is  taken  up for final

     hearing today.

    

     3.	Heard the  learned  counsel  for  the  respective

     parties.

    

     4.	The petitioner herein has challenged the order of

     the  Tribunal dated 3rd August 2004 at Annexure K and the

     Showcause notice issued by  the  Recovery  Officer  dated

     15.9.2004 at Annexure L to the petition.

    

     5.	From  the  record  it emerges that before passing

     the impugned  order,  the  Tribunal  has  not  heard  the

     petitioner and has passed the order dated 3rd August 2004

     whereby  the  rights  of the petitioner are prejudicially

     affected.  This position is not disputed by  the  learned

     counsel for the respondents.    Mr.  K.M.  Prikh, learned

     counsel for the respondent no.1 submitted that as it is a

     consequential order, no notice is required to  be  issued

     to the  petitioner.    In  my view, the contention of Mr.

     Parikh for the respondent cannot be  accepted  since  the

     petitioner   is   affected  by  the  impugned  order  and

     therefore he should have been heard  before  passing  the

     impugned order.   Only on this ground the impugned orders

     are required to be quashed and set aside.

    

     6.	In  view  of  the above, the impugned order dated

     3rd August 2004 and  the  show-cause  notice  dated  15th

     September 2004  are  quashed  and  set aside.  It will be

     open  for  the  respondent  Bank  to   file   appropriate

     application  in Garnishee application before the Tribunal

     if they require any order against  the  petitioner.    If

     such  an application is filed the Tribunal shall consider

     the same in accordance with law.  It is made  clear  that

     the  present order has been passed only on the basis that

     the impugned  order  has  been  passed  in  violation  of

     principles of natural justice and this Court has not gone

     into the  merits  of the matter.  It will be open for the

     petitioner  to  raise  all  the  contentions  before  the

     Tribunal  which  are raised in this petition on merits of

     the matter.  Rule  is  made  absolute  to  the  aforesaid

     extent with no order as to costs.  D.S.  permtited to the

     parties.

    

    

     			[K.S.  JHAVERI, J.]
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