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Dat e of decision: 27/02/ 2004

ORAL JUDGEMENT
Nobody has appeared on behalf of the respondent
though Rule is served and therefore, with the consent of
M.K N Shastri the matter is finally decided.

2. The petitioner has preferred this petition for
challenging the legality and validity of the award dated



06/ 08/ 03 passed by the Presiding Oficer of the Labour
Court, Surendranagar in Reference (LCS) No.108/2001
whereby the Reference has been dism ssed, on the ground
that neither the petitioner nor the representative of the
petitioner renained present.

3.1t is the case of the petitioner that he was
serving with the respondent - Minicipality as a derk
since 1988 and his services cane to be termnated on
19/ 11/1994. The petitioner raised the di spute under the
Industrial Disputes Act, 1947 and the said dispute,
ultimately, cane to be referred to the Labour Court,
Surendranagar for adjudication being (LCS) No.46/1995.
M. Shastri has stated that the said Reference case was
di smi ssed for def aul t at one point of tine and
thereafter, it was restored and after restoration, it was

re-nunbered as Reference (LCS) No. 108/ 2001. The
statenent of claim was filed and the defence statenent
was al so submitted by the respondent. Thereafter, as

stated earlier, at one point of tine, the Reference was
di smssed for default and the said dismssal of the
Ref erence was on account of the absence of the petitioner
herein, who was the applicant before the Labour Court.
Thereafter, M scellaneous Application No.31/2000 was
subm tted by the petitioner and the Reference was
restored. After restoration of the Reference, it appears
that on nunber of occasions, adjournments were sought and
the petitioner did not remain present and as a
consequence thereof, on 06/08/03, the Labour Court
di sm ssed the Reference. The said order of the Labour
Court is under challenge before this Court by this
petition.

4. M. Shastri submitted that it was obligatory on

the part of the Labour Court to decide the Reference on
nerits and it was not appropriate on the part of the
Labour Court to dismiss the Reference in absence of the
petitioner or his advocate. In support of the said
contentions, M.Shastri has relied upon the decision of
this Court in the case of D visional Railway Manager
Western Railway, Rajkot V/s. Secretary, Paschim Railway
Karmachari Parishad reported in 2002 (2) G.R 1164 and he
submits that therefore, the Labour Court should be
directed to decide the reference on nerits.

5. The procedure for adjudication of the Reference

is prescribed in the provisions of the I ndustri al
Disputes (Gujarat) Rules, 1966. Rule 26-A of the Rules
reads as under;

"26-A. Setting aside ex parte Orders, Awards and
Reports. -



(1) On an application made within thirty days
from the date know edge of an ex-parte order
award or report by the party concerned, the
Boar d, Court, Labour Court, Tri bunal or
Arbitrator may, for sufficient cause, set aside
after notice to the opposite party, such order
award, or report as the case may be;

(2) The Board, Court, Labour Court, Tribunal
or Arbitrator nmay, on sufficient cause being
shown, extend the period referred to in sub-rule

(1)

(3) An application under sub-rule (1) shall
be supported by an affidavit."

6. The aforesaid Rule expressly provides that if an
application is nmade wthin 30 days fromthe date of
know edge of an ex parte order, award or report by the
concerned party, the Labour Court may, for sufficient
cause, set aside, after notice to the opposite party,
such order or award or report, as the case may be and
therefore, it is for the party who did not remain present
agai nst whomthe matter proceeded ex parte, to nove
appropriate application to the Labour Court, by show ng
sufficient cause and to request for setting aside of the
said ex parte order as per Rule 26-A of the (Cujarat)
Rul es.

7. The reliance placed upon the judgnent by

M. Shastri is ill-founded, in as nuch as, in the case of
Divisional Railway WMnager (supra), it was a mtter
pert ai ni ng to a Reference referred by the Centra
CGovernnment and the procedure was to be followed as per
the Industrial Disputes Act (Central) Rules. 1In the said
Central Rules, there is no Rule like Rule 26-A which is
available in the Industrial Disputes (Gujarat) Rules and
therefore, the said judgnent is of no help to the
petitioner.

8.1t is well settled that when the jurisdiction of

this Court under Article 226 of the Constitution of India
is i nvoked by any party, by way of self-inposed
restriction, this Court may decline to exercise the power
under Article 226, if statutory renedy is available to
the party concerned and the sanme is not resorted to or
exhausted by such litigant. In the present case, the
sanme thing has happened and the petitioner has not
resorted to the renedy of Rule 26-A, of noving the Labour
Court itself for setting aside of the ex parte award.



Therefore, | find that the petitioner should be rel egated
to the renedy of considering the matter for setting aside
of the ex parte award.

9. In view of the aforesaid discussions, it appears
that the followi ng directions shall neet with the ends of
justice;

(i) The petitioner shall nove appropriate
application to the Labour Court under Rule 26-A
of the Industrial Disputes (GQujarat) Rules, 1966
within a period of Fifteen Days fromtoday.

(ii)1f such an application is made, the
Labour Court shall decide the sane in accordance
with law, after hearing both the sides.
The petition is disposed of accordingly. Subject
to the aforesaid directions Rule discharged. No costs.

(Jayant Patel, J.)
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