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ORAL JUDGEMENT
The petitioner is a wdow of one Chinanbhai

Rat hod, who died on 20th Novenber, 2002. He was serving
with the Police Departnent. Upon death of her husband,



the petitioner made an application to the concerned
authorities for conpassionate appointnment on the ground
t hat her husband Chi manbhai Rathod who was serving as
Armed Police Constable for 17 years had expired, while he
was in service and he had | eft behind himthe petitioner
and two minor children nanely, Kiran aged 12 years and
Suraj aged 14 years. According to her, the entire famly
was dependent on the income of her deceased husband.

1.1. Wth his death the source of incone was |ost and
the entire responsibility of bringing up the children and
mai ntai ning the fam |y had conme upon the shoul ders of the
petitioner. According to her, she did not have any neans
of livelihood. She, therefore, prayed for conpassionate
appoi ntnent. The applicati on was nade on 18th Septenber,
2001 i.e. alnmost ten nmonths after the death of her
husband.

1.2. The said application was turned down by the

respondent authorities on the ground that as per the
Governnent Resolution dated 10th March, 2000, the tine
prescribed for making application for conpassi onat e
appointnent was three nonths from the death of the
earning menber of the family. Since, she had made the
application after a stipulated period, her request to
appoi nt her on the post of peon was not accepted by the
Secretary, GQGujarat Sub-ordinate Services Sel ection Board
i.e. respondent no.3. The said decision of respondent
no. 3 was intimated to her by the Additional |nspector
CGeneral of Police by letter dated 17th October, 2002.

2. The petitioner has, therefore, approached this

Court for appropriate relief i.e. to quash and set aside
t he conmuni cation dated 17th Cctober, 2002 and to direct
t he respondent s to consi der t he application on
conpassi onate ground w t hout being influenced by the fact
that it was submitted after the expiry of three nonths.

3. M. Ketan Dave |earned advocate appearing for

the petitioner has subnitted that the period of three
nonths originally prescribed under the Scheme has been
subsequently increased to six nmonths by amendnent to the
Schene. He has further submitted that as per the Schene,
the respondents are under obligation to properly inform
the petitioner about her right to make the application to
seek enpl oynent on conpassi onate ground by maki ng proper
application and for that purpose, the respondents are
al so under the obligation to forward to the dependent of
the deceased enployee, the necessary application form
According to him the respondents have failed on both
t hese counts. Therefore, even whatever delay that is



caused cannot be taken into consideration. For that
pur pose, he has placed reliance on the judgment delivered
by the |I|earned Single Judge of this Court [Coram: MS
Shah, J.]

3.1. As against that M. Pradip Bhate learned A GP.

has subm tted that considering the fact that the
petitioner's application dated 18th Septenber, 2001 shows
that the petitioner was not only infornmed about her right
but was al so supplied with necessary application form
He, therefore, submitted that there is no nerit in the
subm ssion that delay was caused on account of default on
the part of the respondents.

4. Having carefully gone through the record of this

petition and in particular regarding the Scheme and the
anendnment thereto, and having considered the subnissions
of the both the |l earned counsel, it clearly appears that
the petitioner's husband expired while he was serving as
Armed Police Constable, in the Police Departnent. He had

rendered about 17 years service. It also appears that
the petitioner and her two minor children were conpletely
dependent upon his inconme. In view of the aforesaid, the
petitioner was entitled to make application for
conpassi onate appoi nt nent in accordance with t he
provisions of the Scheme introduced by the Governnent,
for that purpose. It further appears that originally in

accordance wth sub-clause (1) of Cdause (8) of the
Schene, the application was to be nade wthin three
months of the date of the expiry of the concerned
enpl oyee and any application nade after the expiry of the

said period, could not be taken into consideration. A
conjoint reading of «clause (a) (b) & (c) of Cause 11
shows that upon the death of the concerned enployee, it

was the duty of the Head of the concerned departnent or
the Secretary to inform about the right to have
conpassi onate appointnent and to give proper guidance to
the said person to avail the right, and also furnish al

the relevant naterials including the application formto
the dependent so as to facilitate himher to nake
appropriate application within stipulated tine. It nay
be noted here, that subsequently by Resolution dated 7th
Septenber, 2002, tinme |imt prescribed earlier i.e.
three months was increased to six nonths, nmeani ng
t hereby, further increase of three nonths was introduced
by O ause (3) of the said Resolution. Thus, this anmended
provi sion was nade applicable to the cases where the
deceased enployee had expired after 10th March, 2000.
Admittedly, in the present case, the deceased enployee
had expired after the said date nanely on 20th Novenber,
2000. Therefore, in the case of the petitioner, for



conpassi onat e appoi nt nent , tinme limt for filing
application stands extended by further three nonths.
However, ~considering the fact that the application was
made on 18t h Septenber, 2001, there was delay of about
four months to be explained by the applicant i.e. the
present petitioner. For that purpose, it is submtted by
M. Dave that she was never inforned about her right to
make application for conpassionate appointmnent. Thi s
aspect has not been controverted by the respondents by
filing any affidavit-in-reply. She was neither given any
gui dance by the Superior officers of the deceased husband
nor she was supplied with necessary application form and
other material. Wen these facts are not controverted,
have to take themto be true and undi sputed one. VWhen
that is the position, whether it would protect the
petitioner and whether her application woul d be
considered in tine. Wen the respondents have not acted
upon the Schene evolved by themfor that purpose, it is
obvious that no fault can be found with the petitioner
This Court [Coram: MS. Shah, J.} has categorically
held in the decision rendered in the case of Ganpat hbha
Nanj i bhai Wagehla v. State of GQujarat in Special GCvil
Application No. 6861 of 2003, whereby it has been held
as under : -

"5. In view of the above, it is clear that
si nce t he r espondent - authorities
t hensel ves had not infornmed the heirs of
the deceased about the Schenme contai ned
in the CGover nirent Resol uti on dat ed
10.3.2002, the time Iimt of three nonths
(subsequently extended to six nonths)
fromthe date of death of the deceased
cannot be invoked by the respondents and,
t her ef or e, appl yi ng t he t est of
reasonable tine limt, it can be said
t hat t he application nade by the
petitioner on 5.3.2001, was made within a
peri od of one year fromthe date of death
of the petitioner's father on 20.4.2000.
Under the circunstances, the rejection of

t he petitioner's application for
conpassi onate appoi ntnment on the ground
of delay must be held to be illegal and

arbitrary and, therefore, the inpugned
conmuni cat i on dat ed 27. 3. 2002 at
annexure-B to the petition is quashed and
set aside and t he respondent s are
directed to reconsider the petitioner's
application for compassi onate appoi nt ment
wi t hout raising any objection about del ay



in making this application. This shal
be done wthin two nonths fromthe date
of receipt of wit of this Court or
certified copy of this order."

4.1. Thus, this Court has very clearly held that when
the concerned dependent is not inforned about his/her
right to make necessary application for conpassionate
appointnent, tine linmt prescribed to the Schene will not
cone into play. I amin total agreement with the ratio
| aid down by the learned Single Judge in this behalf. In
view thereof, no fault can be found with the petitioner.
Wien there was sone delay on her part to nake necessary
application, the said delay my not put reliance
vis-a-vis, the Schene, because according to the |earned
Judge, the sane wll not cone into pl ay. The
petitioner's application, therefore, ought not to have
been thrown out on the ground of delay. No other reasons
have been advanced by the respondents for not considering
the case of the petitioner for compassi onate appoi ntment.

5.1n view of the aforesaid, comrunication dated

17th Cctober, 2002 at Annexure-A is hereby ordered to be
guashed and set aside. The respondents are directed to
reconsi der the application of the petitioner for the post
of peon on conpassionate ground, notw thstandi ng del ay
t hat has been caused and to decide the same on its
nmerits, if the petitioner is otherw se found eligible,
she may be gi ven appoi ntnent on conpassionate ground in
accordance with |law on or before 31st August, 2004.

This petition is, therefore, allowed. Rule is

made absolute with no order as to costs.

[ AKSHAY H. MEHTA, J.]

/ phal guni /



