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ORAL JUDGEMENT
The petitioner has filed this petition under
Article 226 and 227 of the Constitution of India seeking
direction to quash and set aside the order dat ed



25.06.1991 passed by the respondents and the order dated
01.08. 1994 passed by the Gujarat Civil Services Tribunal

2.1t is the case of the petitioner that the
petitioner was serving as Head Clerk - Cum- Accountant.
The petitioner was serving with a Charge-sheet dated
14.10.1986 and before the said Charge-sheet was served,
he was suspended on 05. 07. 1985 from services.
Thereafter, a departnmental inquiry was conducted agai nst
the petitioner and after conpletion of the departnental
inquiry, an order of punishnent reverting the petitioner
to the post of Senior Clerk or its equivalent post in the
pay scale of Rs. 1200 - 2040 for one year was passed.
The petitioner has challenged the said order before the
Gujarat Cvil Services Tribunal and the Tribunal rejected
the appeal filed by the petitioner. However, while
rejecting the said appeal, the Tribunal has enhanced the
puni shment fromreversion to the post of Senior Cerk for
one year to five years.

2. Being aggrieved by the said order, the petitioner
has filed the present petition before this Court.

3. Ms. Sonal Shah, |earned advocate appearing for

M. Y.N Oza for the petitioner has subnmtted that the
Tri bunal has exceeded its jurisdiction while enhancing
t he quantum of puni shment as the Tribunal has no power to
enhance the puni shment. For this purpose, she has
invited the attention of the Court to the Provisions
contained in Rule 18 of the Gujarat GCivil Services
(Di scipline and Appeal) Rules, 1971. Rule 18 provides
for appeals against the order passed by the Disciplinary
Authority. Several circunstances have been enunerated in
the said rule and being aggri eved by the order passed by
the Disciplinary Authority, the petitioner has preferred
this appeal. The respondent has not filed any appea
against the order of the Disciplinary Authority and in
the appeal filed by the petitioner, the Tribunal has
enhanced the punishnent by invoking the provisions
contained in Rule 21(2)(d). She has further submtted
that Rule 21(2)(d) is not applicable to the facts of the

present case. It is the subm ssion of M. Shah t hat
Rule 21(2) can be invoked only in the case when the
respondent authority has also filed an appeal. It states

that in the case of an appeal filed against an order
i mposing any of the penalties specified in Rule 6, or
enhanci ng any penalty inmposed in the said Rule, the
appel l ate authority shall consider whether the penalty
i nposed i s excessive, adequate or inadequate, and, after
consultation with the Comm ssion, if such consultation is
necessary in the case, pass orders setting aside,



reduci ng, confirm ng or enhancing the penalty. So far as
the petitioner's case is concerned, since there was no
appeal filed by the respondent authority, the Tribuna
has no power or jurisdiction to enhance the penalty.

4. In support of her subm ssion, she relied on the

deci sion of the Hon' ble Suprene Court in the case of
MAKESHWAR NATH SRI VASTAVA V/ S. THE STATE OF Bl HAR AND
OTHERS, 1971 (1) S.C.C. 662 wherein the question arose
before the Hon' bl e Supreme Court was as to whether it was
conpetent for the Governnment, in an appeal filed by the
appel | ant agai nst the order of reversion passed against
himby the 1.G Police, to set aside the findings of
that O ficer by which he exonerated the appellant from
the said charge against him which findings are not
appeal ed agai nst by the department, and then pass an
order of dismissal accepting the findings of the enquiry
officer. Wiile considering this question, the Hon' ble
Suprenme Court has held that the State Governnent cannot
interfere under the purported exercise of the genera

power of superintendence under Section 3, with an order
passed by any one of the officers nentioned in Section 7
in exercise of the power conferred on them by that
section, unless there is sone provision which authorises
or envisages such interference. The Hon' bl e Suprene
Court has further held that since under Rule 851 (b) an
appeal to the Governnment has been provided for and the
CGovernment is under that rule the appellate authority to
di spose of appeals filed before it against the origina

order passed by the Inspector General, it could not
resort to any general power in addition to its appellate
authority and in the manner envi saged by such provision.

In the facts of that case, the Hon'ble Suprene Court has
further observed that Rule 853-A cannot be operative
because it has not been published in the Oficial Gazette
as required by Section 46 (2). On the basis of the
af oresai d judgnent, Ms. Shah has subnmitted that the said
judgrment is squarely applicable to the facts of the
pr esent case as the respondent authority has not
preferred any appeal before the Tribunal and in the
appeal filed by the petitioner, the Tribunal has no power
or authority to enhance the penalty. She has, therefore,

submtted that the order of enhancenent of penalty passed
by the Tribunal is contrary to the provisions of the Act
and agai nst the binding decision of the Hon'ble Suprene
Court and, therefore, the said order is required to be
guashed and set asi de.

5. Ms. Sonal Shah has requested the Court that she
is not in a position to contact her client and is not
aware about the present position of the petitioner as to



whet her he is in the service or the order passed by the
Tribunal is conplied with or not.

6. M. Hasit Dave, |earned A G P. appearing for

the respondents has submitted that the Tribunal has at
length considered the orders passed by the Inquiry
Oficer as well as the Disciplinary Authority. He has
further submtted that though the Disciplinary Authority
has agreed with the finding given by the Inquiry Oficer
and the charges levelled against the petitioner were
partly proved, the penalty inposed by the D sciplinary
Authority is nmuch less looking to the gravity of the
of fence. The charges | evelled against the petitioner are
of very serious nature and they are of in the nature of
nm sappropriation of Governnent fund as well as playing
m schief with the records and nisleading the superior
authorities. The Tribunal has rightly considered the
gravity of these offences and enhanced the penalty by
reverting the petitioner to the post of Senior Cderk or
such equival ent post for five years instead of one year
As far as the powers of the Tribunal are concerned, he
has submitted that Rule 21(2)(d) specifically enmpowers
the Tribunal that in an appeal filed before it, the
Tribunal can either reverse, set aside or enhance the
penalty inmposed by the Disciplinary Authority. He has,
therefore, submitted that no interference is called for
by this Court while exercising power under Article 226 &
227 of the Constitution of India. The judgnent of the
Hon' bl e Suprene Court (Supra) relied on by the petitioner
has no application to the facts of the present case as in
that case, the analogous provision with regard to
enhancenent was not there in Rule 851 (b) of the Rules in
guesti on. In absence of any specific power for
enhancenent, the Court has taken that view and hence, the
sai d decision is not applicable.

7. After having heard | earned advocate M. Sonal

Shah appearing for the petitioner and |learned A GP. M.
Hasit Dave appearing for the respondent and after having
gone through the orders passed by the Disciplinary
Authority as well as the Tribunal, this Court is of the
view that though there is a specific finding to the
effect that the charges |evelled against the petitioner
are partly proved and since the charges are of very
serious nature, penalty inposed by the Disciplinary
Aut hority does not conmensurate with the charges |evelled
and partly proved against him The Tri bunal has,
therefore, rightly interfered wth the order passed by
the Disciplinary Authority. Proper opportunity is given
by the Tribunal before passing the order of enhancenent.
Even before the Tribunal also, the petitioner has not



placed any naterial or offered any explanation so as to
convince the Tribunal not to exercise t he power s
regardi ng enhancerment. On the other hand, the petitioner
has only prayed for the mercy before the Tribunal and on
conpassi onate ground, |essor punishnent was prayed for

The Tri bunal has rightly observed that since the
petitioner was on responsi ble post and by nisusing his
position, he has msappropriated the amunt and mi sl ed
the superior authority for his own benefit. In such a
situation, the order passed by the Tribunal reverting the
petitioner for five years instead of one year cannot be
said to be an order without jurisdiction or in any way
unj ust or i nproper. The decision relied on by the
| earned advocate appearing for the petitioner is not
applicable to the facts of the present case as in the
present case, specific powers are conferred on the
Tribunal for enhancenent of the penalty and sinply
because the respondent authority has not filed any appea

against the order of the Disciplinary Authority, the

Tribunal 1is not restrained fromexercising its power of
enhancenent in an appeal filed by the petitioner against
the order of the Disciplinary Authority. If no such

appeal were filed, the Tribunal would have exercised its
powers regarding review under Rule 22 of the Rules.

8. Considering the entire facts and circunstances of

the case and | ooking to the rel evant provisions contained
in the Rules, this Court is of the view that the order
passed by the Tribunal does not call for any interference
whi | e exercising the power under Article 226 & 227 of the

Constitution of India. The petition is, therefore,
di smi ssed. Rul e discharged w thout any order as to
costs.

[K.A PU, J.]
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