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JUDGEMENT

In the present Special Cvil Application under

Article 226/227 of the Constitution of India, t he
petitioner has challenged the validity of the order
passed by the Deputy Collector dated 11.6.1990 passed in
Appeal No. 20/ 1990 confirnmed by the judgment and order



passed by the District Collector, Panchnahals, vide his
judgrment and order dated 29.7.1991 passed in Appeal No.
169/ 1990 and further confirmed by the |earned Special
Secretary (Revenue), State of CGujarat, by his judgment
and order dated 24.6.1993 passed in Revision Application
No. 17 of 1991 by which nmutation entry in favour of the
petitioner beign Entry No. 693 dated 22.8.1976 has been
set aside.

2. The petitioner purchased the | and bearing Survey

No. 30 adneasuring 3 acres and 40 gunthas situated in
t he Sim of Vil l age Kar amba, Tal uka Jhal od,
District-Panchmahals by registered sale deed dated 20th
Cct ober 1967 and on the basis of the same the nane of the
petitioner was entered into Record of Rights by Entry No.
544 dated 8. 4.1968. However, subsequently, the said
Entry was cancell ed. That thereafter the nane of the
petitioner was entered into in the Record of Rights by
Entry No. 693 dated 22.8.76 which canme to be certified
on 21.12.76

3. That after a period of alnost 14 years, the
Deputy Col | ector, Dahod had taken the aforesaid Entry no.
693 dated 22.8.1976 under suo notu review on the ground
that there is a breach of provisions of Section 43 of the
Bonbay Tenancy and Agricultural Lands Act ("the Act" for
short) and before entering into the aforesaid transaction
bet ween the original-land owner and the petitioner, prior
perm ssion of the conpetent authority is not taken. That
the Deputy Collector, by his judgment and order dated
11th June 1990 set aside the Entry No. 693 dated
22.8.1976 by holding that there is a breach of Section 43
of the Act and before purchasing the land by the
petitioner prior permssion of the conpetent authority is
not taken.

4. That being aggrieved and dissatisfied with the
judgrment and order dated 11th June 1990 passed by the
Deputy Col | ector, Dahod in Review Application No. 20 of
1990 in cancelling the Entry No. 693, the petitioner
preferred appeal before the Collector, Panchmahals at
CGodhra which was numbered as RTS Appeal No. 169 of 1990
The Collector, Panchnmahals by his judgnment and order
dated 29th July 1991 al so di sm ssed the appeal confirmng
t he judgrment and order passed by the Deputy Collector by
which the Entry No. 693 canme to be cancell ed.

5. That being aggrieved and dissatisfied with the

judgrment and order dated 29th July 1991 passed by the
Col I ector, Panchmahals, the petitioner preferred Revision
Application before t he | ear ned Speci al Secretary



(Appeal s), Revenue Departnent, State of Gujarat, which
was nunbered as 'S.R D. No. 17 of 1991' and the | earned
Special Secretary also dismssed the said Revi si on
Application confirmng the order passed by both the
authorities below, which has given rise to the present
Special G vil Application under Art. 227 of the
Constitution of India.

6. M. JS Jadav, Id. advocat e appearing for the

petitioner has subnitted that all the authorities bel ow
have not properly appreciated and/ or considered the fact
that the Entry No. 693 dated 22.8.1976 could not have
been quashed and set aside on the ground that the suo
nmotu powers were not exercised by the Deputy Collector
within a reasonable tinme. For that, he has relied upon a
judgenent of this Court, reported in 12 GL.R Page 156
in the case of Raghavnatha; and judgements reported in

2000 (1) GL.H Page 580; 1997 (4) G C.D. Page 234;
1997 (6) S.C.C. Page 71; and 1994 (1) GL.R Page 822.
In al | the abovesaid authorities, considering the

guestion with regard to exercise of power wthin a
reasonable time by and large, this Court as well as the
Hon' bl e Suprene Court have held that normally the period
of one year should be considered as a reasonable tine for
exercise of suo notu power. It is, therefore, contended
on behalf of the petitioner that when by the Entry No.
693 was certified by the conpetent authority on
21.12.1976, the Deputy Collector could not have exercised
the suo motu jurisdiction in the year 1990 after a period
of al mbst 14 years. Therefore, the petitioner requested
t hat the judgnent and order passed by the Deputy
Col l ector and confirned by the Collector as well as
Special Secretary cancelling the Entry No. 693 dated
22.8.1976 requires to be quashed and set aside.

7.1t is also further contended on behalf of the

petitioner that while cancelling the Entry No. 693 dated
21.12.1976, the Deputy Collector has held that as there
is breach of provisions of Section 43 of the Act and as
prior perm ssion was not obtained before entering into
t he transaction and before purchasing the land in
guestion by the petitioner, on that ground the Entry was
guashed and set aside. For that, the 1d. advocate
appearing for the petitioner has relied upon a judgment
of this Court in the case of Evergreen Apartnent
Cooperative Housing Society Vs. Speci al Secretary,
Revenue Departnent, GQGujarat State, reported in 1991 (1)
GL.R Page 113, in which it 1is specifically held in
Para 12 that the revenue authorities, as mentioned in
Rul e 108 of the Rules cannot pass orders of cancelling
the entries on an assunption that the transactions



recorded in the Entry are against the provisions of a
particul ar enactnent. It is also held in the said
judgrment that the question whether the transaction is
valid or not has to be examned by the conpetent
aut hority under the particular enactnent by follow ng the
procedure prescribed therein and by giving opportunity of
hearing to the concerned parties likely to be affected by
any order that nmay be passed. The 1d. advocat e
appearing for the petitioner has also relied upon a
judgrment of this Court in the case of Siddharth B. Shah
and others vs. State of Gujarat, reported in 1999 (3)
GLR Page 2527 with regard to proposition that entries
made in the revenue records have primarily a fiscal val ue
and they do not <create title and revenue authorities
cannot pass orders on an assunption under Rule 108 that a
transaction recorded in t he entries are agai nst
provisions. For that, the 1|d. advocate appearing for
the petitioner has relied upon a judgnent of this Court
in the case of Evergreen Apartnment Cooperative Housing
Soci ety Vs. Special Secretary, Revenue Depart ment ,
CGujarat State, reported in 1991 (1) GL.R Page 113, in
which it is specifically held in Para 12 that the revenue
authorities, as nmentioned in Rule 108 of the Rul es cannot
pass orders of cancelling the entries on an assunption
that the transactions recorded in the Entry are against
the provisions of a particular enactnent. It is also
held in the said judgnent that the question whether the
transaction is valid or not has to be exanmned by the
conpetent authority wunder the particular enactnent by
followi ng the procedure prescribed therein and by giving
opportunity of hearing to the concerned parties likely to
be affected by any order that may be passed. The |d.
advocate appearing for the petitioner has also relied
upon a judgment of this Court in the case of Siddharth B
Shah and others vs. State of Gujarat, reported in 1999
(3) GLR Page 2527 with regard to proposition that entries
made in the revenue records have primarily a fiscal val ue
and they do not create title and revenue authorities
cannot pass orders on an assunption under Rule 108 that a
transacti on recor ded in t he entries are against
provi si ons.

8. On the other hand, the |earned AGP, M. Poojari
appearing on behalf of the State Government has relied
upon a judgnent of this Court, reported in 37(2) GL.R
Page 688 to the effect that if sale transaction is void
and is a nullity then the revisional powers can be
exerci sed at any tine.

9. 1 have heard the | earned counsel on behalf of the



parties. The Deputy Collector, while exercising the suo
nmotu power after a period of 14 years has quashed and set
aside the Entry No. 693 on the ground that there is a
breach of the provisions of Section 43 of the Act, as
before entering into the transaction prior pernission of
t he conpetent authority is not taken. According to ne,
the powers exercised by the Deputy Collector, after a
period of 14 years of certifying the Entry, cannot be
said to have been exercised within a reasonable tine.
Apart fromthat, as stated herei nabove, the Entry cane to
be set aside by the Deputy Collector only on the ground
that there is breach of Section 43 of the Act, and as
held by this Court in the aforesaid two Judgnents,
reported in 1991 (1) GLR Page 113 (Para 12) and judgment
reported in 1999 (3) G.R Page 2527 (Para 3), the Revenue
authorities were not justified in cancelling the Entry
whi | e exercising the powers under Rule 108 of the Rules
on an assunption that the transaction recorded in the
Entry are against the provisions of a particul ar
enact ment . I amin entire agreenent with the aforesaid
two judgrments. The entries nmade in the Revenue records
have primarily a fiscal value and they do not create any

title. Such nutations have to follow either t he
docunents of title or the orders passed by the conpetent
aut horities under special enactnment. |Independently, the

revenue authorities as nentioned in Rule 108 of the Rules
cannot pass the orders of cancelling the entries on an
assunption that the transactions recorded in the entry
are agai nst the provisions of a particular enactnent. In
the present case, as stated hereinabove, the Deputy
Col l ector, while exercising the suo notu powers after a
peri od of 14 years, has cancelled the said Entry No. 693
only on the ground that there is a breach of provisions
of SEction 43 of the Act and in view of the aforesaid two
j udgenents, the Deputy Collector has fallen in error in
cancelling the Entry on the ground that there is a breach
of provisions of Sec. 43 of the Act. Under the
ci rcunmst ances, the judgment and order passed by the
Deputy Collector dated 11th June 1990 and confirned by
the Coll ector, Panchmahal s, vide his judgment and order
dated 24th July 1991 passed in RTS Appeal No. 169 of
1990 and further confirnmed by the |earned Speci al
Secretary (Appeal s), Revenue Departnent, State of
Guj arat, by his judgnent and order dated 22.6.1993 passed
in Revision Application No. SRD No. 70 of 1991 quashi ng
and setting aside the entry No. 693 dated 21.12.1996 are
required to be quashed and set aside and are hereby
guashed and set aside accordingly. The petition is
allowed. Rule is nade absolute accordingly with no order
as to costs.



10. It is nmade clear, that this Court, while allow ng

the Special Civil Application, has not considered the
validity of t he transaction in question and the
authorities are not precluded from taking appropriate
act

Section 43 of the Bonbay Tenancy and AGicultural Lands
Act, and it wll be open for themto take appropriate
action in accordance with | aw

rnr. [ MR Shah, J. ]



