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Heard t he | earned advocat es.



The petitioner is a Conpany registered under the
Conpani es Act, 1956. It is a "Hotel' within the neaning
of the Qujarat Tax on Luxuries [Hotel & Lodging Houses]
Act, 1977 {hereinafter referred to as, "the Act of
1977"}.

It is not disputed that the petitioner is liable

to pay taxes under the Act of 1977. However, in the year
1977, the petitioner challenged the constitutionality of
the Act of 1977 before this Court 1in Special GCvi
Application No. 405 of 1979. The said petition came to
be di sm ssed on 23rd July, 1980. The judgnment and order
of this Court canme to be confirmed by the Hon' bl e Suprene
Court in Civil Appeals No. 338 of 1981 and 339 of 1981
by its judgment and order dated 2nd May, 1989. Duri ng
the pendency of the aforesaid litigation, in view of the
interimstay granted by this Court and latter by the
Hon' bl e Suprene Court, the petitioner did not pay taxes
payabl e under the Act of 1977. Since the disnissal of
the appeal on 2nd My, 1989, the petitioner paid the
af oresai d taxes during the months of June & July, 1989.
During pendency of the said litigation, by Gujarat
Ordi nance No. 12 of 1988 and latter by CGujarat Act no.
8 of 1989, Section 7-A cane to be inserted in the Act of
1977. By said Section 7-A, interest has been nmade
chargeable on the anpbunt of tax not paid within the tine
and in the manner prescribed in the Act. The said
Section 7A & Section 8 of the Act of 1977 read as under: -

7A. Where any proprietor does not pay the tax
within the tine and in the manner provided in the
Act, he shall, wthout prejudice to any other
consequences and liabilities, which he may incur
be liable to pay, in addition to the amount of
tax, sinple interest at tw per cent of the
amount of tax due for each nmonth or part thereof
for the period for which the tax renmai ns unpai d.

8(1)(a) The amount of tax -

[i] due where returns have been
furni shed without full paynment
t her eof ;

[ii] assessed for any period under
section 6 less any sum already
paid by the proprietor in respect
of such period;



(b) the anobunt of penalty; if any, levied
under section 7;

(c) the amount of interest, if any, payable

under section 7A shall be paid by the
propri et or [iable t her eof into a
CGovernment treasury by such date as nay
be specified the notice issued by the
Coll ector for this purpose, being a date
not earlier than thirty days from the
date of service of notice.

Provided that the Collector or the appellate
authority in an appeal under section 9 may, in
respect of any particular proprietor and for
reasons to be recorded in witing, extend the
date of paynment or allow him to pay the tax
payabl e or interest (if any) by instal ments.

(2) Any tax, penalty, or interest whi ch
remains unpaid as per the date specified in the
noti ce of paynent or after the extended date of
paynment, and any instal ment not duly paid, shal
be recoverable as an arrear of |and revenue.

In view of the said section 7A, the District

Col l ector, Vadodara by its order dated 30th Decenber,
1999 directed recovery of a sumof Rs. 1,00,230/= being
t he amount of interest payable under the said section 7-A
and inmposed a fine of Rs 21,000/ = under Section 7 of the
Act of 1977. Feeling aggrieved, the petitioner preferred
appeal before the State Governnent. The said appeal cane
to be rejected on 5th January, 2001. Feeling aggrieved,
the petitioner has preferred the present petition

Learned advocate M. Pat el has subnitted that

the petitioner had been legitimately prosecuting the
litigation with respect to the constitutionality of the
Act of 1977. During the pendency of the said litigation
the recovery of the tax fromthe petitioner was stayed by
this Court and latter by the Hon'ble Suprenme Court. Soon
after dism ssal of the appeal by the Hon'ble Suprene
Court, the petitioner paid the anbunt of taxes due. The
petitioner, therefore, cannot be charged with interest

under Section 7A of the Act of 1977. He has al so
submitted that the taxes in question were for the vyears
1981-82 till the year 1988-89. The aforesaid section 7A
cane to be inserted on 22nd Decenber, 1988 i.e. after

the date the aforesai d taxes becanme due and payable. The
said section 7A does not have retrospective application



The petitioner, therefore, cannot be charged interest
under the said Section 7A on the taxes that had al ready
becanme due and payable prior to 22nd Decenber, 1988. In
the submi ssion of M. Patel, even otherw se, in view of
the stay granted by the Courts, as aforesaid, no interest
can be charged fromthe petitioner. At last, he has
submtted that even if such interest is chargeable, the
same woul d beconme due and payable fromthe date notice is
i ssued by the Collector for this purpose, as envisaged
under sub-section (1) of Section 8 of the Act. Such
notice was issued in the year 1995, Hence, t he
petitioner cannot be charged interest for the period
prior to the date of issuance of notice and thirty days
thereafter. M. Pat el has al so challenged the
i mposition of fine of Rs. 21,000/= under Section 7 of
the Act of 1977. He has subnmitted that neither of the
condi tions nentioned in Section 7 of the Act of 1977 did
exist. The District Collector, therefore, could not have
i nvoked penal provision under Section 7 of the Act of
1977. M. Patel has relied upon the judgnent of the
Hon'ble Suprene Court in the matter of Conm ssioner of
I ncome Tax, Bhopal vs. Hi ndustan Elector G aphites
Limted, Indore [(2000) 3 SCC 595]. 593.

The aforesaid judgenent in Re:H ndustan Elector
Graphites Limted arose fromthe additional tax charged
under Section 143 (1)(A) of the Income tax Act, 1961
The Hon' ble Suprene Court held that the said additiona
tax was in the nature of penalty. The sane would not be
attracted unless the assessee can be inmputed wth
cl airvoyance or |lack of bona fide. Wil e considering
this, the assessing officer nust determ ne questions of
assessment by applying when the return was filed. 1In the
case before the Hon' ble Supreme Court, the Hon'ble Court
found that, ".. It was not disputed that the return when
filed by the assessee could not be termed out of hand as
an incorrect return on the date of filing of the return.”
The aforesaid judgnent is entirely on a different subject
matter. By no stretch of imagination, the said judgment
can be applied to the facts of the present case.

In the present case, the question is : Shoul d

the petitioner be liable to pay interest over the taxes
due and payabl e under the Act of 1977 which he did not
pay until the nmonths of June & July, 1989. The
contention that the interest chargeable wunder the said
Section 7A can be applied to the taxes which becane due
and payable after the date the said section 7-A was
enacted, is stated for being rejected at the outset.

It is not in dispute that on the date of



enactment i.e.22nd Decenber, 1988 the said taxes were
payable but were not paid wuntil after 20th Decenber,
1988. Though the af oresai d section 7TA  is not
retrospective in its application, it shall be attracted
in the case of the petitioner with respect to the anounts
of taxes which had becone due and payable prior to 22nd
December, 1988 but renmined unpai d on 22nd Decenber, 1988
and thereafter. Such interest would be payable fromthe
date of the enactnment i.e 22nd Decenber, 1988 till the
date of paynent. However, in view of the stay operating
in favour of the petitioner till 2nd WMy, 1989, the
petitioner has been charged such interest from 3rd My,
1989 till the date of paynent. The action of the
Collector in charging interest is in consonance with the
aforesaid Section 7A. Learned advocate M. Patel has
also submtted that the 2 per cent interest referred to
in the said Section 7A shall be chargeable per annum
This contention also requires to be rejected outright.
The said section 7A specifically stipulates charging of
interest @ "two per cent of the amount of tax due for
each nmonth or part thereof for the period for which the

tax remmins wunpaid." Thus, the petitioner is liable to
pay interest @2 per cent of the anount of tax due for
every nmonth or part thereof till the date the said anmpunt
was pai d.

Reliance placed on Section 8 of the Act of 1977

is msconceived. The contention that the said anount
woul d becone due and payable fromthe date the notice is
i ssued by the Collector under sub-section (1) of the said
Section 8 also requires to be rejected outright. The
notice referred to in sub-section (1) of Section 8 of Act
of 1977 is a condition precedent for recovery of the tax,
penalty or interest due and payable as an arrear of |and
revenue. The said provision cannot be read as a proviso
to Section 7A of the Act of 1977, as submitted by M.
Pat el .

Section 7 of the Act of 1977 enpowers the

Collector to inmpose upon the proprietor of a hotel or a
| odgi ng house, penalty not exceeding one and one half
times [i.e wupto 1509 the ampbunt of tax, in any of the
circunst ances enunerated in clauses (a) to (d) of the
said Section 7. M. Patel has subnitted that on reading
of the said clauses (a) to (d), it is evident that the
sai d conditions envisage an overt act on the part of such
proprietor by failing or neglecting, wthout sufficient
cause, to furnish return; to pay the whol e amount of tax
due according to such return; to conply with the terns of
notice i ssued under section 6 (2)(a); or he has conceal ed
the particulars of any transaction or has deliberately



f ur ni shed i naccurate particulars of any transaction
liable to tax. Unless the proprietor is found to have
conmtted any of the said overt acts, he cannot be
visited with penalty under the said Section 7. In the
pr esent case, the petitioner had been legitimtely
prosecuting the | egal proceedings. No overt act can be
attributed to the petitioner. Hence, the action of the
Coll ector in invoking the powers under Section 7 of the
Act of 1977 is unsustainable. | mposition of penalty
requires to be quashed and set-asi de.

I do find substance in the contention raised by

| earned advocate M. Patel. Unless a proprietor is
charged with conm ssion of an overt act as envi saged by
the said Clauses (a) to (d), the penal provision under
Section 7 of the Act of 1977 cannot be invoked. 1In the
present case, taxes due and payable from the petitioner
were to the tune of Rs. 20, 50, 326/ =. The maxi mum
penalty that could be inposed under Section 7 of the Act
of 1977 is one and one half tinmes i.e. nore than Rs.
30, 75,000/=. As against that, a fine of Rs. 21,000/ =
has been inmposed by the inpugned order. Till the date
neither the petitioner has paid i nterest chargeabl e under
Section 7-A of the Act of 1977 nor has the petitioner

paid fine of Rs. 21,000/=. Hence, | do not intend to
interfere with the order of inposition of penalty of Rs.
21,000/ = [i.e. little nore than one per cent of the tax
payabl e] .

In view of the above discussion, the petition
fails. The petition is dismssed inlimne. Noticeis
di schar ged.

{Mss R M Doshit, J.}
Pr akash*



