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JUDGEMENT

(Per : HON BLE MR JUSTI CE B. J. SHETHNA)
For the incident which took place on 5.7.1985 at
5.00p. m at village Shapar, three accused persons; (i)
Govi ndgar Kashigar, (ii) Batukgar Govindgar and (iii)
| shwargar Govindgar, were tried for the offence under

sec. 302 IPC for commtting nmur der of deceased
Raneshchandra Babulal Patel by causing injuries on the
head of the deceased wth iron strip. Accused no.

3l shawargar Covindgar, was also tried for the offence
under sec. 323 IPC, for causing sinple injury to wtness
Gtaben with iron strip. Al of themwere tried by the
[d. Addl. Sessi ons Judge, CGondal, in Sessions Case No.
51/1985. The Id. Judge, by judgnment and order dated
16. 4. 1986, acquitted accused no. 1 -Govindgar Kashi gar
and accused no. 2 -Batukgar CGovindgar for the offence
for which they were charged on the ground that the
prosecution failed to prove its case beyond reasonable
doubt. However, the 1|d. Judge found the accused no. 3
- Ishwargar Govindgar, guilty not for the nmajor offence

under sec. 302 IPC, but for the |esser offence under
sec. 326 | PC, in causi ng deat h of deceased
Raneshchandr a. However, taking into consideration the

tender age of accused no. 3 -Ishwargar, who was aged 21
years, the 1d. Judge, sentenced himto suffer two years
R'I and to pay fine of Rs. 1000/-, in default, to
further wundergo 2 months S/I for the offence under sec.
326 | PC

Agai nst the aforesaid inpugned judgnent and order

dated 16.4.1986, passed by the Id. Addl . Sessi ons
Judge, Gondal, accused - |Ishwargar Govindgar has not
preferred any appeal and accepted the order of conviction
and sentence. Thus, he has already conpleted t he

sentence and the order in question is already conplied
with. However, the State of Gujarat being aggrieved by
the inpugned order of sentence of only two years for the
of fence under sec. 326 IPC, preferred Crininal Appea

No. 953/ 1986 for enhancenent of sent ence.
Si mul taneously, the State of GQujarat has also filed
Crimnal Appeal No. 955/1986 acquitting two other

accused - Govi ndgar Kashigar and Batukgar CGovi ndgar, for
the of fence under sec. 302 IPCread with sec. 114 IPC
and respondent no. 3 also, for the major offence under



sec. 302 IPC

Crimnal Appeal No. 955/ 1986 fil ed agai nst the

i mpugned judgnent and order of acquittal passed by the
I d. judge against all the three accused for the offence
under sec. 302 IPCread with sec. 114 |IPC, cane up for
adm ssion before the Division Bench of this Court on
1.4.1987, which was straightway di smi ssed at t he

adm ssi on stage agai nst respondents no. 1 and 2
Covi ndgar Kashigar and Batukgar Govindgar, for t he
of fence under sec. 302 IPC read wth sec. 114 |PC

Therefore, this appeal is not required to be decided
against two respondents - accused Govi ndgar Kashi gar and

Bat ukgar CGovi ndgar . However, the said appeal was
admtted by granting | eave only agai nst respondent no. 3
- Ishwargar Covi ndgar. Therefore, the said appeal is

required to be decided only against |shwargar Govindgar
along with Crinminal appeal No. 953/ 1986 filed by the
State of GQujarat for enhancenent of sentence against
respondent -accused- |shwargar Govi ndgar

Ld. APP M. AJ Desai has taken us through the
evidence |l ed by the prosecution in this case and also
reasons assigned by the Id. Judge in his inpugned
j udgrment and order.

As stated earlier, the Division Bench at the tine
of adm ssion, has dism ssed the acquittal appeal agai nst
remai ni ng two accused, nanely, Govindgar Kashigar and

Bat ukgar CGovi ndgar . Therefore, we are not required to
deal with the appeal against them The said appeal was
adm tted agai nst respondent- accused no. 3 - Ishwargar

Covi ndgar, as he was not convicted by the Id. Judge for
the major offence wunder sec. 302 |IPC and convicted for
the | esser offence under sec. 326 |PC

M. Desai has taken us through the discussion

from para-40 onwards of the judgment of |d. Judge. From
the evidence of the wtnesses and from the reasons
assigned by the Id. Judge for convicting the respondent -
accused no. 3 for |esser offence under sec. 326 IPC, it
cannot be said that the Id. Judge has comitted any error
which calls for interference by this court in this
acquittal appeal. On the peculiar facts and circunstances
of the <case, we are of the considered opinion that the
I d. Judge has rightly acquitted the respondent no. 3 for
the mmjor offence under sec. 302 | PC. Hence, acquitta

appeal is required to be disnmissed and it is dism ssed.

This bring us to the appeal for enhancenent of
sentence. Sentence of two years R/I for the offence



under sec. 326 I PC, where a person lost his life is too
| ess. In ordinary ci r cumst ances, we woul d have
definitely interfered with the order of sentence provided
the appeal had cone up for hearing early. However,
alnost a period of 17 years have passed after the
conmi ssion of the of fence and that the respondent-accused
has already undergone the sentence of two years |ong
back. Looking to his tender age at the time of the
of fence, at this stage, we are not inclined to interfere
wi th the inmpugned order of sentence passed by the Id.
Judge. Hence, appeal for enhancenent of sentence filed
by the State of Gujarat is also required to be dismn ssed
and accordingly, it is dismssed.

In view of the above discussions, both the
appeal s are failed and are hereby di sm ssed.

(B.J. SHETHNA, J.)

(J.R VORA, 1J.)
mandor a/



