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CAV JUDGEMENT

1ss. The petitioner has approached this Court

under Article 226 of the Constitution of India to
chal l enge the order of disnissal from service passed
agai nst himdated 22nd May, 2002 by the Deputy Secretary,
Heal th & Fanmily Welfare Departnent, Governnent of
Gujarat, in the name of the Governor of Cujarat State.
The said order has been passed against the petitioner in
view of the fact that all the charges except one |levelled
against him in the departnental inquiry were proved
beyond reasonabl e doubt. One was partly proved. The
charge-sheet issued against the petitioner contained in
all seven charges, details whereof will be stated in due
course of the judgnent.

2. To appreciate the controversies that have
been raised in this petition relevant facts in brief are
required to be stated as under :-

2.1. The petitioner j oi ned service of

respondent no. 1 as Food Inspector on 1st Decenber, 1982
and since then he had been working in the Food & Drugs
Control Adm nistration, CGovernnent of QCujarat. He was
appoi nted and posted at Ahnmedabad and for al nbost 14 years
he worked in Ahnedabad as well as Gandhinagar Circle. He
was thereafter transferred to Rajkot in the year 1996
where he remained for 3 years. Later on by order dated
13th Septenber, 1999 the petitioner was transferred to
Bhuj. He, however, did not join duty at Bhuj and on 4th
Cct ober, 1999 he sent a fax nessage regarding the illness
of his nother. He also thereafter did not report for
duty at the transferred place inspite of the fact that he
was relieved fromhis duty at Rajkot on 5th Cctober

1999. The petitioner entered into correspondence with
respondent no. 2. He was, therefore, granted persona

hearing by respondent no. 2 on 17th Novenber, 1999. On
30t h Novenber, 1999 also he had a personal neeting wth
respondent no. 2. Inspite of the sane, it appears that
petitioner did not join the duty since on 4th January,
2000 the Assistant Conmm ssioner, Bhuj called upon himto
join service. He was thereafter given in witing on 10th
January, 2000 that he was flouting the or der of

respondent no. 2 by not joining the service at Bhuj. He
was on the same day served with a show cause notice for
remai ni ng absent without authority. The petitioner

submtted his reply dated 17th January, 2000 to the said
show cause notice expressing his inability to join at
Bhuj . He was thereafter suspended fromthe service by
order dated 8th March, 2000. It was only on 27th April

2000 he joined at Bhuj, but it was conditional joining.



He was, therefore, served with a charge-sheet dated 5th
May, 2000 containing seven charges, in short, which can
be described as (1) renained unauthorizedly absent
between the period 11th Cctober, 1999 and 27th April
2000, (2) he on his own decided the place of discharging
his duty wthout receiving any prior permssion of the
conpetent officer instead of reporting at transferred
place, (3) he exerted nental pressure and also gave
threats by witing letters to the head of the departnent
for transferring him to a place of his choice, (4) he
acted beyond his official authority by giving notice to
his superior officer wunder the provisions of Cujarat
Cvil Services (Discipline and Appeal) Rules (for short
"the Rules'), (5) he flouted and di sobeyed the orders of
head of the departnent as well as the head of the office,
(6) ignoring the office orders issued by the Governnent,
he directly represented to his head of the departnment
regarding his transfer, and (7) he used intenperate
| anguage not befitting a Governnent enpl oyee.

2.2. The petitioner in response to the said

char ge- sheet filed hi s witten reply dated nil
Thereafter, respondents appointed one M. J.G Mehta, a
retired Joint Secretary, CGovernnent of Gujarat as lnquiry
Oficer. After a detailed inquiry, the Inquiry Oficer
prepared his report holding the petitioner guilty of the
charges levelled against him He forwarded the entire
material placed before him including the statenent of
defence submitted by the petitioner dated 4th October
2001 in respect of the brief subnmitted to himand his
report to the Disciplinary Authority. The respondent no.
2 by conmunication dated 29th Cctober, 2001 forwarded
copy of the inquiry report to the petitioner and called
upon himto show cause why in view of the findings given
by the Inquiry Oficer, one of the punishnents indicated
inrule 6 of the Rules should not inmposed, within 15 days
of the receipt of the said letter. 1In response to the
said show cause notice, the petitioner submtted two
replies, viz. one dated 12th Novenber, 2001 and other
dated 10th Decenber, 2001. It also appears that he has
forwarded his further reply dated 30th April, 2002, which
now according to him has not been t aken into
consideration by the Disciplinary Authority. |t appears
fromthe record that though aforesaid show cause notice
was given by respondent no. 2, the inpugned order
regarding dismissal from the service agai nst t he
petitioner was passed by the Deputy Secretary, Health and
Fam |y Welfare Departnent of the Governnent of Gujarat in
the nane of the Governor of Gujarat State. Thus, the
sai d order has been passed by respondent no. 1 in view
of rule 6 (8) of the Rules. It is this order which is



now sought to be chall enged by the petitioner

3. It is the say of the petitioner that

respondent no. 2 has been Kkeeping grudge against him
since long as he alongwith several other Food |nspectors
had expressed conplete dissatisfaction agai nst t he
Departnent for not fram ng proper recruitnment rules and
for not opening proper pronotional avenues for the Food
| nspectors. It is the say of the petitioner that he had
been taking a leading part in agitating this issue and
they had even preferred various petitions before this
Court for fixing the seniority and for gr ant of

pronotion, etc. It is his say that on account of this he
had been entering into constant conflict not only with
respondent no. 2 but even respondent no. 3 also, who
then was Mnister for Health and Family Wlfare. It is

his say that he had, while at Rajkot, detected certain
t obacco vendors flouting the provisions of the Prevention
of Food Adulteration Act (for short 'P.F. A Act') and,
therefore, he had collected sanples of the conmodities
which they were selling. He had al so regi stered cases
against sonme oil mllers and he had sought sanction u/S.
20 of the P.F.A. Act for prosecution by filing conpl aint
in the Court against those persons, but the same was not
accorded by respondent no. 2. On account of this also
there was conflict and ultimately as a nmeasure of
vengeance he had passed order transferring him from
Raj kot to Bhuj inspite of the fact that he had asked him
to post himat Ahnedabad as there were about 65 cases
filed by himunder the P.F.A. Act and his attendance in
the Court was very necessary. It is his say that because
of the nmal afi de order passed against him he had not
joined duty at Bhuj but he had been attending the Court
proceedi ngs at Ahnedabad whenever there was date of
hearing. It is his case that the inpugned order has been
passed by respondent no. 1 at the instance of respondent
no. 2, who hinself is guilty of conmtting several acts
of m sconduct for which respondent no. 1 has ultimately
served him with a charge-sheet. Al these acts of
m sconduct had been brought to light by the petitioner.
He has, therefore, prayed for quashing the order

3.1. As agai nst t hat the say of the

respondent is that the petitioner was behaving in a
manner which did not befit a Governnent enployee. He
initially remained at Ahnmedabad and Gandhi nagar for
alnost 14 years and thereafter he was transferred to
Raj kot where he had discharged duty for 3 years.
According to respondents, his transfer to Bhuj was in the
course of routine admnistrative exigencies. He had,
however, flouted the orders of the superior and had not



reported for duty at Bhuj. Not only that but he had even
witten letters threatening respondent no. 2 that if he
did not transfer himto Ahnedabad, he would sumon a
press conference and reveal his misdeeds to the public
and also to the Governnent. He had even threatened
respondent no. 2 to file P.1.L. against himin this
Court. Al this was done with a view to exercise nmental
pressure on respondent no. 2 to cancel his transfer
order for Bhuj and to place him at Ahnedabad. Thus,
accordi ng to t he respondents, the petitioner had
commi tted several acts of serious msconduct for which he
was required to be departnentally proceeded with. Hence,
he was served with t he char ge- sheet, suspended,
departrmental ly proceeded against and upon finding him
guilty, in view of the serious m sconduct, dism ssed from
service. According to the respondents, no illegalities
have been conmitted by the respondents either in issuing
the order of transfer against the petitioner or in
passing the order of dismssal fromservice. The say of
the respondents is that though show cause notice was
i ssued by respondent no. 2 as Disciplinary Authority, it
was respondent no. 1 which had to pass the inmpugned
order because the petitioner had nade nunber of
al | egati ons agai nst respondent no. 2 including an
allegation to the effect that the order of transfer was
passed mal afi de by respondent no. 2. It is also the say
of the respondents that [|ooking to the gravity of the
established guilt, penalty of dism ssal fromservice was
the only appropriate punishnent which could be awarded to
t he petitioner.

3.2. At this juncture, it may be noted here

that the petitioner, on 4th My, 2004 before t he
commencenent of the hearing, sought perm ssion to delete
respondent no. 3 and also to withdraw the avernents nade
against himin the petition. In viewof the sane, the
petitioner was directed to put on record a pursis praying
for deletion of respondent no. 3 and also to identify
t he avernments which were nmade against himin the petition
and which were sought to be wthdrawn by him Such
pursis has been put on record by the petitioner. |In view
of the said request, this Court has pernitted to delete
respondent no. 3 fromthe petition. Hence, respondent
no. 3 stands deleted vide order dated 4th My, 2004 and
so do the avernents that have been nade against him in
the petition and duly identified by the petitioner in his
pursi s.

4. M. Y.N Oza, Ld. Seni or Advocate
appearing with M. B.P. @upta for the petitioner has
submtted that the inpugned order is bad in law mainly



for three reasons. The first reason he has advanced is
that the show cause notice dated 29th Cctober, 2001
i ssued by respondent no. 2 clearly indicates that he had
al ready made up his mind without even receiving the reply
fromthe petitioner believing the charges to be proved
beyond reasonabl e doubt. Thus, according to M. QOza, if
respondent no. 2 had al ready prejudged the issue, there
was hardly any scope for himto take a different view
even after receiving the representation of the petitioner
agai nst the proposed penalty. The second reason advanced
by M. Oza is that the Disciplinary Authority respondent
no. 2 has issued the show cause notice; whereas the
i mpugned order has been passed by respondent no. 1 i.e.
aut hority higher than the respondent no. 2, which is not
the one who had issued a show cause notice. It is his
subm ssi on that when the show cause notice was issued by
respondent no. 2 and when the representati ons agai nst
the proposed punishment had been submitted by t he
petitioner to respondent no. 2, it was respondent no. 2
who alone could have taken this decision and passed the
i mpugned order. The order passed by respondent no. 1
is, therefore, against principles of natural justice,
null and void and it is required to be quashed and set

asi de. The third reason advanced by himis that in the
Rul es, provision of the appeal is nade against the
i mpugned order and appeal lies to respondent no. 1
agai nst the order of respondent no. 2. However ,
respondent no. 1 has passed the inpugned order and,

therefore, his valuable right of appeal is lost and that
too wthout the knowl edge of the petitioner since no
prior intinmation was given to him regarding change of
Di sciplinary Authority. He has further submitted that in
the alternative, the punishnent inposed by respondent no.
1 is grossly disproportionate to the guilt established
agai nst the petitioner. According to him neither the
unaut hori zed absenteei sm nor use of intenperate | anguage
agai nst superior officer is considered to be so serious
act of msconduct that it should require inmposition of
puni shnment of dism ssal fromthe service. According to
him stoppage of increments for limted period or even
with pernmanent effect would be just and pr oper
puni shient . In support of his aforesaid subnissions he
has al so placed reliance on various decisions of the Apex
Court and this Court. | will refer to themin due course
of the judgment.

4.1. As against that, M. S.N.  Shelat, the

Ld. Advocate Ceneral appearing with Mss Mithili D
Mehta for the respondents has submtted that respondents
have not committed any illegality and no injustice has

been caused to the petitioner. Respondent no. 1 under



pecul i ar circunstances was required to pass the inpugned
order because though the respondent no. 2 was the
di sciplinary authority, he could not have passed the
order of punishnent against the petitioner since the
petitioner had nade serious allegations against himright
fromthe beginning. He has further submitted that it was
to safeguard the interest of the petitioner al so,
respondent no. 1 had decided to consider the issue of
i mposition of punishnent and to pass appropriate order on
basis of material of inquiry held against the petitioner
According to him such decision was just and proper
because under the Rules respondent no. 1 was the main
Disciplinary Authority and it could certainly act when
such circunmstances required it to pass the order. He has
al so subnmitted that respondent no. 1 was required to act
because of the <conpelling circunstances and in such
situation the doctrine of necessity would apply because
respondent no. 1 had no other alternative but to pass
the i mpugned order itself. He has also subnitted that it
is quite possible that in such circunstances a right of
appeal nay not be available to the delinquent. However,
when there is no other alternative, such recourse has to
be taken. He has further submitted that so far the
penalty i nmposed by respondent no. 1 is concerned, it is
just and proper <calling for no interference by this
Court. He has al so advanced submission with regard to
limted scope of judicial review of such order in a
petition under Article 226 of the Constitution of India.
Lastly he has submitted that there is no nerit in
al l egations that government i.e. respondent no. 1 is
protecting respondent no. 2 and in any case it has no
rel evance when m sdeeds of petitioner are being assessed.
Lastly he has submitted that the petition be dismssed as
there is no merit init.

4.2. M. D.S Nanavati, |earned advocate

appearing for respondent no. 2 has adopted nobst of the
subm ssions of M. Shelat. He has further submtted
that when the petitioner has deleted respondent no. 3
and also deleted the allegations/avernents made in
relation to respondent no. 3, nothing has renmined
agai nst respondent no. 2 also, because al | hi s

allegations are to the effect that it was respondent no.
3 at whose behest respondent no. 2 had acted agai nst the
petitioner. He has, therefore, submitted that t he
petition be dism ssed. M. Shelat as well as M.
Nanavati have al so placed reliance on several decisions.

4.3. The first contention of M. Y.N. Oza
regarding prejudging issue by respondent no.2 while
i ssui ng show cause notice on the question of proposed



puni shnent is concerned, no doubt it is stated by
respondent no. 2 that he accepted the findings of the
Inquiry Oficer regarding the charges |evelled against
the petitioner as proved beyond reasonabl e doubt and he
al so believed themto be so, it is respondent no. 1 who
has ultimately decided the issue regarding the inmposition

of punishnent after taking into relevant naterial. The
qguestion of inposition of punishnent comes only when the
entire material is placed before t he Di sciplinary

Authority or the authority taking action against the
delinquent and after taking it into consideration, such
authority concurs with the findings given by the Inquiry
O ficer, ofcourse subject to what the delinquent has to
say about t he pr oposed puni shient . In such
circunst ances, nerely because it was stated by respondent
no. 2 in the show cause notice that he believed the
findings of the Inquiry Oficer to be true, it would not
nmean that decision to dismss the petitioner was already
taken and issuance of show cause notice was nerely an
idle formality. In any case, petitioner is not
prejudi ced by such observations because it is respondent
no. 1 who has ultimately taken the final decision and

has passed the inpugned order. In other words, it is
respondent no. 1 who has acted as the Disciplinary
Aut hority.

4.4. The second contention of M. Oza is that

so far as the show cause notice dated 29th October, 2001
is concer ned, adm ttedly, it has been issued by
respondent no. 2, whereas, it is respondent no. 1 who
has ultimately passed the inpugned order on 22nd My,
2002, which cannot be permitted. He has submitted that
when the show cause notice is issued by one authority,
the authority other than the said authority cannot inmpose

puni shient . For that purpose, he has also pl aced
reliance on the decision of the Apex Court rendered in
the case of G Nageshwara Rao V. A P.SSRT. Cor pn

reported in A l.R 1959 S.C. p.308. In the said case
hearing was done by the Secretary of t he State
CGovernnment, incharge of the Transport department and the
final decision was taken by the Mnistry incharge. In
the circunstances, it was held by the Apex Court that the
principles of natural justice were violated and the
deci sion was viti ated.

4.5. This subm ssion of M. Oza cannot be

accept ed. It is an undisputed fact that right fromthe
begi nning the petitioner has been nmaking allegations
agai nst respondent no. 2. It is his case that because
of the strong prejudice and feeling of vengeance,
respondent no. 2 had passed the order of transfer
against him It is also clear from the record of the



petition that at every stage, the petitioner has nade
al | egati ons agai nst respondent no. 2. It is the case of
the respondents that in such circunmstances, even with a
view to pr ot ect the interest of the petitioner,

respondent no. 1 had taken wupon it the role and
responsibility of Disciplinary Authority and to issue the
i mpugned order. There is much substance in the say of
t he respondents. Record of the petition shows that

according to the petitioner hinself, he had been entering
into constant conflict wth respondent no. 2 for one
reason or the other. The petition also discloses that
various litigations have been filed in this Court by the
present petitioner and ot hers to chal | enge t he
Recruitnment Rules and fixation of seniority etc., where
respondent no. 2 is nade party. It is also clear from
t he record of the petition that even after the
departnmental inquiry was initiated against the petitioner
he had been conplaining about the alleged acts of
m sconduct having been committed by respondent no. 2.
It is true that respondent no. 1 has setup inquiry
agai nst respondent no. 2 in relation to the acts of
m sconduct which were conplained of by the petitioner.
However, the question that remamins to be considered is
whet her in such circunstances, especially when several of
the charges | evelled against the petitioner were relating
to respondent no.2, can respondent no. 2 be allowed to

judge the gquilt of the petitioner. It is elenentary
principle of legal jurisprudence that a person cannot be
al | owed to act as Judge, even in quasi judicial

proceedings, if it is found that such person had reason
to be biased against the concerned delinquent. The Apex
Court in the decision rendered in the case of G
Nageshwara Roa v. A P.SSRT. Copr n. (Supra) has
observed as under :-

"It is a fundanental principle of natural justice

that in the case of quasi judicial proceedings,
the authority enpowered to decide the dispute
bet ween opposi ng parties nust be one w thout bias
towards one side or other in the dispute. It 1is
also a mtter of fundanental inportance that a
person interested in one party or the other
should not, even formally take part in the
proceedi ngs though in fact he does not influence
the mnd of the person, who finally decides the
case. This is on the principle that justice
should not only be done, but should manifestly
and undoubtedly be seen to be done."

It is to be noted that, here the situation is slightly
graver than the one before the Apex Court because in the



instant case there is direct conflict between the Judge
i.e. Di sci plinary Authority and the accused i.e.
del i nquent Certainly such Judge cannot be pernmitted to
decide the guilt or innocence of the person naking
al l egations against him There is, therefore, nothing
wong even when the show cause notice was issued by

respondent no. 2, and it was responded to by the
petitioner by submitting his explanation to the office of
respondent no. 2 but ultimately, it was respondent no.
1 who took the decision regarding inposition of penalty
of di sm ssal agai nst the petitioner. Further the
af oresai d deci sion of the Apex Court will not be of help
to M. Oza because unlike in the case before the Apex
Court, respondent no. 2, except for issuing notice has
not done anything nore. It is respondent no. 1 who has
done rest of the things. The inpugned order reflects

that every bit of nmaterial that was required to be taken
i nto consideration has been considered by the concerned
O ficer of respondent no. 1. Not only that, he has also
taken into consideration the representations that were
made in response to the show cause notice dated 29th
Cctober, 2001 by the petitioner. These representations
are dated 12th Novenber, 2001 and 10th Decenber, 2001
Thus, so far as the application of mind to the entire

issue is concerned by the <concerned authority, it is
adequately revealed or manifested fromthe text of the
i mpugned order. In no way it has caused any prejudice to

the petitioner. Further even the petitioner has not
stated what prejudice has been caused to him when the
noti ce has been issued by respondent no. 2 and the
i mpugned order has been passed by respondent no. 1. M.
Ozra has tried to submit that, had the petitioner been
cal l ed upon by respondent no. 1 to show cause against
the proposed inposition of punishnent by it, he could
have put his case differently before respondent no. 1.
I fail to wunderstand, what difference that woul d nake
when the petitioner has to confine hinself to the
qguestion of inposition of punishnent which has been duly
prescribed in Rule 6 of the Rules and which is required
to be inposed when a Governnent servant is found guilty
of committing acts of m sconduct of the type alleged to
have been conmitted by the petitioner. The petitioner
has nowhere pl eaded what difference that woul d have nade.
In fact with a viewto avoid any injustice being caused
to the petitioner by allow ng respondent no. 2 to act as
Di sciplinary Authority, respondent no. 1 had thought it
fit to withdraw the entire material fromhim and decide
the question of inposition of the appropriate penalty by
itself. This argunent of M. Oza therefore, has no
nerit.



4.6. Simlarly he has placed reliance on the

deci sion of the Division Bench of this Court rendered in
the case of Ms.Shree Rana Packagi ng, Ahnmedabad & Anr
v. Union of India reported in 1990 (2) GL.R 1239. 1In
the said decision the contention of the petitioners of
that case was to the effect that hearing was made by one
Assi stant Collector and the order was passed as regards
tariff heading by another Assistant Collector, the sane
definitely violated the principles of natural justice.
This Court accepted the contention and held that in such
event, principles of natural justice did stand violated
and the inpugned order was required to be quashed. On
the facts of this case, this decision of Division Bench
will not help M. Oza, sinply because in the instant
case, no personal hearing was granted to the petitioner
in response to the show cause notice dated 29th Cctober
2001 by respondent no. 2. He was only <called upon to
submit his witten explanation within 15 days fromthe
date of the receipt of the notice and the same had been
done by the petitioner by submitting replies dated 12th
Novenber, 2001 and 10th Decenber, 2001. It is also to be
noted that the concerned officer of respondent no. 1,
whi | e passi ng t he i mpugned order had taken into
consi deration these replies. Thus, there is no question
of grant of personal hearing by respondent no. 2 and
passi ng of the inpugned order by respondent no. 1.
VWhat ever that was said in his defence by the petitioner
has been duly considered by respondent no. 1, though the
replies were submtted to the office of respondent no.
2.

4.7. While giving his final reply to the
subm ssi ons of M. Shelat and M. Nanavati, M. Oa
has submitted that the petitioner had also forwarded
representation dated 30th April, 2001 to the office of
respondent no. 2 but the sane has not been taken into
consi derati on by respondent no. 1. That has caused
serious prejudice to the petitioner. It is pertinent to
note here, that by the show cause notice dated 29th
Cct ober, 2001, the petitioner was called upon to submt
his representati on agai nst the proposed puni shment within
15 days fromthe receipt of the said show cause noti ce.
Two of his replies to the said show cause notice are
dated 12th Novenber, 2001 and 10th Decenmber, 2001
nmeani ng t hereby, the petitioner had received the notice
atl east before 12th Novenber, 2001. He ought to have
submitted his reply to the said show cause notice wthin
stipulated tinme. It clearly appears that the second
reply was subnitted after the expiry of the stipulated
time, but since it was within reasonable tinme, it was
accepted. The order of Disciplinary Authority is dated



22nd May, 2002 and in the said order first two replies
have been taken into consideration. Since the third
reply was submitted after considerable delay, it was not
obligatory upon the Disciplinary Authority to take it
i nto consideration. Further the petitioner has not
stated what prejudice has been caused to him when his
third reply has not been taken into consideration. The
petitioner had been given adequate chance and anple tine

to subnmit his reply. He was even furnished with the
report of the Inquiry Officer. |In light of the same, he
had al ready subnmitted the aforesaid two replies. It was,

therefore, proper for the respondent no. 1 to accept the
same and take into consideration. That however, would
not mean that the petitioner should repeatedly go on
submtting replies whenever a new thought occurred to
him The Apex Court in the case of Managing Director
ECIL v. B. Karunakar reported in A1I.R 1994 S.C. p.
1074, has laid down that unless a definite prejudice is
shown by the petitioner, such contention cannot be paid
any countenance to. The Apex Court has also held as
under : -

"The theory of reasonable opportunity and the
principles of natural justice have been evol ved
to uphold the rule of law and to assist the
individual to vindicate his just rights. They
are not incantations to be invoked nor rites to
be per f or med on all and sundry occasions.
Whet her in fact, prejudice has been caused to the
enpl oyee or not on account of the denial to him
of the report has to be considered on the facts
and circunstances of each case."

Simlar view has been taken by the the Division Bench of
this Court [Coram: R K.  Abi chandani and D.A. Mehta
JJ.] in the case of G D. Dave v/s. State of CQujarat
reported in 2004 (1) GL.H page 603. It reads as under

"“In rel ation to t he contention regarding
violation of principles of natural justice it is
necessary to note that the | earned Single Judge
has rightly held that non-conpliance will not per
se be sufficient for holding that the order is
invalid and striking it down, but, the person
al l egi ng such violation has to show whether any
prejudice has resulted as a consequence of such
violation."

Thus, unless prejudice is specifically pleaded
and shown, it is no wuse, sinply advancing argument
regarding non conpliance of principles of nat ura



justice.

It is interesting to note that even in the entire
petition except mentioning the date of the third reply in
para 3.15, not a word has been said. Thus, t he
petitioner hinmself has not attached any inportance to
this fact.

4.8. The third contention of M. Oza is that
admttedly the Disciplinary Authority is respondent no.
2. Against his order appeal is provided in part V and in

particular Rule 18 of the Rules. He, t her ef or e,
subm tted that against the order of respondent no. 2 the
appeal would lie to respondent no. 1. However ,

respondent no. 1 has acted as Disciplinary Authority
and, therefore, his valuable right of appeal has been
| ost. He has in support of his contention placed
reliance on the decision of the Apex Court in the case of
Surjit Gosh v. Chairman & M D. United Commerci al Bank
reported in A.1.R 1995 S.C. 1053. This contention has
been vehenmently contested by M. Shelat by subnitting
that it was only because of conpelling necessity and
pecul i ar circunstances respondent no. 1 had taken upon
it the task inposing punishment. Such circunstances have
al ready been narrated above.

4.9. When t hese two submi ssi ons are
considered, it would appear that in normal circunstances
a person shoul d not be deprived of his right of appeal
that being wvaluable right conferred upon himby the
provisions of a Statute. However, the facts of this case

cannot be termed "normal" or "usual". It is an admtted
fact that main target of attack of the petitioner is
respondent no. 2. It is the case of the petitioner as

seen above, that the order of transfer at Bhuj was
mal af i de passed agai nst hi m by respondent no. 2 to take
revenge. It is also an adnitted fact that the petitioner
had witten letter to respondent no. 2 that if he did
not cancel his order of transfer at Bhuj, and posted him
at Ahmedabad, he would expose respondent no. 2 before
the public by sumobning press conference and also by
filing Public Interest Litigation before this Court.
This correspondence al so forns basis of charges levelled
against the petitioner, apart from charge regarding
flouting the order of respondent no. 2 which according
to the petitioner was passed nal afi de. It was,
therefore, not at all advisable to permt respondent no.
2 to act as the Disciplinary Authority against the
petitioner. It is also obvious that in this background,
even if respondent no. 2 had taken any adverse deci sion
agai nst the petitioner, sole basis of his challenge to



such decision would have been bias of respondent no. 2
against himand in all probabilities no court would have
al l owed such order to exist. Even fromthe petitioner's
point of viewit was in his interest, that respondent no.
2 was not allowed to act as Disciplinary Authority. Wth
a viewto avoid any conplication later on, if respondent
no. 1 being a authority higher than respondent no. 2
had taken wupon itself to act as the Di sci plinary

Aut hority, there was nothing wong init. It is also not
in dispute that except respondent no. 2, there was no
other authority inferior to respondent no. 1 and

equivalent to respondent no. 2 which could have passed
t he order of punishnent upon the petitioner. Adnittedly,
it was respondent no. 2 alone, apart from respondent no.
1 who could have inposed puni shnent of disnissal upon the
petitioner. when his scope of making such order or
acting as Disciplinary Authority vis-a-vis the petitioner
had come under cloud, naturally respondent no. 1 had no
other alternative but to act itself as Disciplinary
Aut hority. It is difficult to appreciate that for this
limted purpose, any other appointnent on the post of
Conmi ssioner of Food and Drugs Control Adm nistration
coul d have been made.

5. I n support of his contention, M. za

has placed reliance on the decision of the Apex Court
rendered in the case of Surjit Ghosh v. Chairman & MD.
United Commercial Bank reported in A/1.R 1995 S.C 1053.
In paragraph 5 of the said judgnent, it has been held by
t he Apex Court as under : -

"5. The respondent Bank in its
subm ssion contended that although it is true
that the Deputy CGeneral Manager had acted as the
di sciplinary authority when he was in fact naned
under the Regul ations as an appellate authority,
no prejudice is caused to the appellant because
t he Deputy General Manager is higher in rank than
the disciplinary authority, viz. the Divisiona
Manager/ AGM [ Personnel]. According to the Bank,
it should be held that when the order of
puni shrent i s passed by a higher authority, no
appeal is available under the Regulations as it
is not necessary to provide for the sane. it was
al so contended that there is no right to appea
unl ess it is provided under the Rules or
Regul ati ons. Al t hough t he ar gunent | ooks
attractive at first sight, its weakness lies in
the fact that it tries to place the Rules/
Regul ati ons whi ch provide no appeal on par with
the Rul es/ Regul ations where appeal is provided.



It is true that when an authority higher than the

di sci plinary aut hority itself i mposes t he
puni shnent, the order of punishnent suffers from
no illegality when no appeal is provided to such
authority. However, when an appeal is provided

to the higher authority concerned against the
order of the disciplinary authority or of a | ower
authority and the higher authority passes an
order of punishnent, the enployee concerned is
deprived of the remedy of appeal which is a
substanti ve right gi ven to him by t he
Rul es/ Regul at i ons. An enpl oyee cannot be
deprived of his substantive right. VWhat is
further, when there is a provision of appea
against the order of the disciplinary authority
and when the appellate or the higher authority
agai nst whose order there is no appeal, exercises
the powers of the disciplinary authority in a
given case, it results in discrimnation against
t he enpl oyee concerned. This is particularly so
when there are no guidelines in the Rules/
Regul ations as to when the higher authority or
the appellant authority should exercise t he
powers of the disciplinary authority. The higher
or appellate authority may choose to exercise the
power of the disciplinary authority in sone cases
while not doing so in other cases. In such
cases, the right of the enpl oyee depends upon the
choi ce of the higher/ appellate authority which
patently results in discrimnation between an
enpl oyee and enpl oyee. Surely, such a situation
cannot savour of Jlegality. Hence we are of the
view that the contention advanced on behalf of
t he respondent Bank that when an appellate
authority chooses to exercise the power of
disciplinary authority, it should be held that
there is no right of appeal provided under the
Regul ati ons cannot be accepted.”

It is true that the Apex Court in no uncertain termnms has
| aid down that an enpl oyee cannot be deprived of his
substantive right of appeal against the order of
Disciplinary Authority. It has also held that when the
Rul es and Regul ations provided for appeal to the higher
authority, the higher authority should not exercise
powers wunder the Disciplinary Authority so as to avoid
causing discrimnatory treatnent to t he concer ned
enpl oyee. It however, does not appear fromthe facts of
t he case which have been narrated in the judgnent of the
Apex Court whether there was any plausible reason for
which the authority higher t han t he Di sciplinary



Authority had passed the order of punishment agai nst the
appel I ant of that case. It appears that wunlike the
present case, there were no conpelling reasons there.
The Apex Court has, therefore, precisely stated that "in
a given case" it nay cause discrimnation. Thus, even
according to the Apex Court, discrimnation does not
happen always, but there is every possibility of it
happeni ng when the higher or the appellate authority may
choose to exercise power of the Disciplinary Authority in
some case while not doing so in any other cases. Thus,
what the Apex Court has said that the concerned higher
authority <cannot at its sweet will assune the role of
Disciplinary Authority and pass the order of dismssa
denying opportunity of appeal to the concerned enpl oyee.
This is nmore so that there is right of appeal provided
agai nst the inpugned order before the higher authority.
It is, therefore, necessary to see whether in the present
case, power was exercised by respondent no. 1 for any
valid reason or it was nerely his ipse-dixit. The reason
is reflected in the inpugned order itself and it has
al ready been di scussed above.

5.1. Merit of M. Oza' s subnission can al so

be tested in the light of provisions of statutory rules
regarding Disciplinary Authority, right of appeal, etc.
Rule 7 of the Rules deals wth t he Di sci plinary
Aut hority:

"Disciplinary Authority:- (1) The Governnment nay
i npose any of the penalties specified in rule 6
on any Government servant.

(2) Wthout prejudice to the provisions of
sub-rule () and (2) the Heads of Departnment may
i npose any of the penalties specified in itens
(1) and (2) of rule 6 on any Governnent Servant
of State servi ce, dass-11, under hi s
adm ni strative control.

(3) Wthout prejudice to the provisions of
sub-rules (1) and (2), Head of Departnments and
Heads of O fices may inpose any of the penalties
nmentioned in rule 6 upon any Governnent Servant
of subordinate or inferior service serving under
t hem whom t hey have power to appoint.

(4) Wthout prejudice to the provisions of
sub-rules (1) and (2), Head of Departments and
Heads of O fices nay inpose any of the penalties
specified in colum 3 of the Appendi x appended to
these rules on any CGover nirent Ser vant of



Subordi nate or Inferior serving under them whom
t hey have no power to appoint, to the extent
speci fied against them in the corresponding
colum 4 of the said Appendi x.

Sub-rule (1) shows that it is the Governnent which may
i npose any of the penalties specified in Rule 6 on any
CGover nment servants. Thus, it is the Government which
can in all cases, where the penalty under Rule 6 is to be
i nposed, act as Disciplinary Authority in relation to any
Cover nment servant. This power has been further
conferred wupon certain officers by the Governnent to act
as Disciplinary Authority. However, wultinmate power of
the CGovernnent to act as Disciplinary Authority remains

the sane. Admittedly, respondent no. 1 is a higher
aut hority than respondent no. 2. In such circunstances,
i f respondent no. 1 acts as Disciplinary Authority,

there is nothing wong init. There is no dispute on the
principle of law that the authority higher than the
Di sciplinary Authority can take appropriate decision in
the matter of inposition of punishment. M. Shelat has
pl aced reliance on the decision of the Apex Court in the
case of Balbir Chand v. The Food Corporation of India
Ltd., reported in Judgment Today 1996 (11) S.C. 507.

"I't is now well settled |legal position that an
authority lower than the appointing authority
cannot take any decision in the nmatter of
di sciplinary action. But there is no prohibition
in law that the higher authority, should not take
decision or inpose the penalty as the primry
authority in the matter of disciplinary action
On that basis, it cannot be said that there wll
be discrimnation violating Article 14 of the
Constitution or causing material prejudice.”

According to M. Shelat in such circunstances, doctrine
of necessity would step in. It is not unknown that it is
not in all cases respondent no. 1 acts in this manner,
especi al | y when appeal against the order of Disciplinary
Authority lies before it. Here, because of the necessity
and reasons beyond its control, respondent no. 1 had to
take this decision and act as Disciplinary Authority even
when right of appeal to it was provided for. In nmy
opi nion, when the circunstances are so peculiar, as in
the present case, that t hey can be termed as
“conmpel ling", the Governnment can exercise its authority
under sub-rule 1 of Rule 7 of the Rules and act as
Disciplinary Authority in the natter of inposition of
puni shient .



5.2. It may also be worthwhile to refer to the

doctrine of necessity in slightly different manner than
the manner suggested by |earned Advocate General. In a
gi ven case, there may not be any authority, not even
alternative authority who could have taken such deci sion
as Disciplinary Authority except the person agai nst whom
bias is alleged. In such circunmstances, there is no
other alternative for the Disciplinary Authority and
i nspite of accusations nade and bi as al |l eged agai nst him
he would be required to performthe role of Disciplinary

Authority by sheer necessity. In the instant case, it is
no so. Rule 7 as stated above provides for Disciplinary
Aut hority. Sub-rul e (1) states that it would be

respondent no. 1 and thereafter such power could be
exerci sed by the Heads of the Departnments and ot her such
authorities. Thus, there is an alternative authority in
the present case who could have assuned the role of
Di sciplinary Authority in view of the grave accusations
made and strong bias alleged agai nst respondent no. 2.
This decision will not support the argument of M. Oza
and therefore, argument cannot be accepted.

5.3. Apart from this, it is also interesting

to note whether in fact any prejudice is caused to the
petitioner with the loss of right of appeal. Rule 21
prescribes the manner in which the appeals are to be
considered and the factors which are required to be
exam ned i n appeal

"21. Consideration of appeals :- (1) In the case
of an appeal against an order of suspension, the
appel l ate authority shall consider whether in the
light oft he provisions of rule 5 and having
regard to the circunstances of the case the order
of suspension is justified or not and confirm or
revoke the order accordingly.

(2) In the case of an appeal against an order
i mposing any of the penalties specified in rule
6, or enhancing any penalty inposed under the
sai d rul e, t he appel | ate aut hority shal
consi der -

(a) whether the procedure prescribed in
t hese rul es has been conplied wth;

(b) whether such non-conpliance, if any,
has resulted in any material irregularity
or illegality SO as to result in
nm scarriage of justice;



(c) whether the findings as justified,
and

(d) whether, the penalty inposed is
excessive, adequate or inadequate, and,
after consultation with the Conmi ssion
if such consultation is necessary in the
case, pass orders -

(i) setting aside, reducing, confirmng
or enhancing the penalty, or

(ii) remtting the case to the authority
whi ch i mposed the penalty or to any ot her
authority for further inquiry or wth
such direction as it nay deemfit in the
ci rcunst ances of the case;"

The i mpugned order would show that all the factors
prescribed in Rule 21, which are required to be kept in
vi ew whi |l e deci ding the appeal have been duly considered
by respondent no. 1. It may be noted here, that so far
as the present petition is concerned, proceedings of the
inquiry held against him have not been chall enged by the
petitioner. No subm ssion challenging the validity of
t he inquiry has been advanced by the petitioner's
counsel . The aspects which are required to be consi dered
in appeal by the appellate authority are relating to the
procedure of the inquiry, justification of the findings
arrived at by the Inquiry Oficer and whether the
puni shrent inposed by the Disciplinary Authority was
proportionate to the guilt established against t he
delinquent. The impugned order of respondent no. 1
woul d show that it has been passed by the concerned
of ficer of r espondent no. 1 after taking into
consideration the entire naterial placed before it
together with the replies of the petitioner. The text of
the order also says that the aforesaid aspects have been
duly taken into consideration including the aspect of
guant um of puni shnment . If that has been done by
respondent no. 1, which otherwi se would have acted as
appel late authority, | do not find any prejudi ce having
been caused to the petitioner even with the deprivation
of his right to appeal. It may al so be noted here that
there is a provision of filing review application before
t he Government. Rul es 22 23, and 24 provide for review
by the Governnent of its decision. Though this provision
is not equally efficacious as the provision of appeal in
absence of appeal, it my be an alternative renmedy
available to the petitioner to approach respondent no.



1. Be that as it nmay, the fact renmains that the action
of respondent no. 1 cannot be terned as violative of
Article 14 of the Constitution of India and it cannot be
struck down solely on the ground that the petitioner's
right to appeal is lost. 1In this Court also it is our
conmon experience that petitions of the Single Judge are
pl aced before the Division Bench hearing petitions
i nvol ving identical issue, causing loss of right of
filing Letter Patent Appeal to sone of the litigants,
much to their dislike; but such course is perm ssible and
many a times it is resorted to by this Court. Simlarly
in crimnal appeals also, two appeals arising fromthe
sanme judgnent but one pendi ng before Sessions Court and
other before the H gh Court, appeal pending before
Sessions Court is ordered to be placed before the High
Court, depriving the concerned accused or the State of
the right of appeal to this Court.

6. Since all the contentions in the nature

of technical objections raised by M. Ora against the
i mpugned order are not accepted, | will now exam ne the
subm ssions made in the alternative by M. Oza wth

regard to proportionality of punishnent inposed upon the
petitioner. According to himlooking to the nature of
the charges which have forned the subject natter of
departmental inquiry, it is clear that two kinds of
charges have been | evell ed against the petitioner nanely,
remai ning absent wi thout authority and secondly behavi ng
in a nmnner not befitting the Governnent servant;
flouting the orders of the superior officer and using
i ntenperate | anguage agai nst respondent no. 2. He has
also submtted that even if these charges are held to be
proved against the petitioner, they are not so serious so
as to warrant his dismssal fromthe service. He has in
support of his contention placed reliance on severa
deci sions of the Apex Court as well as this Court.

6.1. As against that M. Shelat has submtted

that looking to the gravity of the charges |levelled
against him it is obvious that the acts of m sconduct
are serious and the petitioner who is found guilty of
conmitting these acts deserves no leniency in the natter
of inposition of punishnent. He has also submitted that
the scope of judicial review is very limted in the
matter of punishnent inposed by t he Di sciplinary
Aut hority.

6.2. He has pl aced reliance on severa
deci sions of the Apex Court in support of his contention

6.3. If the charges levelled against the



petitioner are perused closely, it becones evident that
he had remai ned absent for 218 days fromthe duty w thout
any authority. The statenent of charges al so shows that
he had not joined the duty when transferred at Bhuj only
because he wanted respondent no. 2 to transfer himto
Ahmedabad or Gandhi nagar circle. Though M. Ora, has
tried to defend the conduct of the petitioner by
subm tting that out of 218 days he had attended the Court
proceedi ngs at Ahnmedabad for nearly 65 days and the cases
in which he had given attendance have resulted into
convi ction. It is his say that the petitioner had not
sat quietly at honme enjoying his unauthorized | eave. Be
that as it nay, the fact renmains that inspite of the
order passed by respondent no. 2 requiring him to work
at Bhuj, he had not obeyed the said order and had
i nsisted that he should be placed at Ahnedabad. Transfer
i s an unavoi dable incident of Government service and
whenever the order of transfer is passed, normally it is
presuned that it is passed in routine course of
adm nistration and for admi nistrative exigencies. It is
al so well established principle of law by now that if any
CGovernment servant intends to challenge the order of
transfer on any count, he is first required to report at
transferred place and resume duty there, thereafter he

can rai se challenge. In the instant case, for about five
months he did not report for duty. It was only on 27th
April, 2000 that he once reported on condition that he
shoul d be posted i mediately to Ahmedabad as he woul d not
be able to work for a minute at Bhuj. Further he decided
on his own the itenary and travelled and performed duties
at places not authorised by his superiors. I nquiry

O ficer has given a clear finding that for this purpose
he was required to obtain prior authorisation of his
superior officer which he had not done. Thus he has
remai ned absent unauthorisedly for a period between 30th
Septenmber, 1999 and 27th April, 2000. This attitude of
the petitioner is also required to be kept in view while
exam ni ng ot her charges which are levelled against him
He, after the order of transfer was issued against him
entered into correspondence with respondent no. 2 and
even threatened himvide letter dated 5th Novenber, 1999
that if he did not transfer him to Ahnedabad or
Gandhi nagar, by cancelling the order of transfer at Bhuj,
he would not only expose his misdeeds in the press

conference but he would also file Public I nt er est
Litigation before this Court. Not only that but by
another letter dated 17th January, 2000 he threatened
respondent no. 2 that he should take appropriate

decision regarding his transfer within four days
otherwise he would expose before the H gh Court all the
scandal s relating to food and drug cases by producing



convincing evidence and also forward the sane to the
Chief Mnister, Secretary, Health and Famly Wlfare
Departnment and also the Mnister of the said departnent.

Further the |anguage used by petitioner in hi s
correspondence for this purpose is also not befitting the
Cover nment servant. Instances of use of intenperate
| anguage have been described in detail while discussing
charge No. 7. Sone of the items require special
nmention. They are : '(a) his transfer to Bhuj was not
only illegal but disgusting, (b) respondent no. 2 runs

the adm nistrati on of Food & Drugs Control Departnent as
his private concern, (c) the Comm ssioner is encouragi ng
irregularities and corrupt practices in the departnent
and by such corrupt adm nistration he was damagi ng the
heal th of people, (d) he was al so creating scandals wth
the help of Food Inspectors, (e) whatever the other
officers will have to suffer on account of scandals,
respondent no. 2 woul d be responsible for the sane, (f)
what ever the scandal s that have been done by the officers
of this department in the past he (the petitioner) would
be constrained to bring themto |ight even at the cost of
the discipline (of the service), (g) respondent no. 2

shoul d cancel his order of transfer, which is illegal and
he should be imediately posted at Ahmedabad or
Gandhi nagar, (h) that respondent no. 2 is directly

involved in corrupt practices and if the order of
transfer was not cancelled, he would expose scandals to
t he public and whatever the consequences it would be sole
responsibility of respondent no. 2, (i) if the order was
not cancelled, he would be conpelled to take such steps,
(j) he would expose themby having a neeting with the
Secretary, Health Departnment and the Chief Mnister
regarding the corrupt practices, the irregularities done
with the help of the Health Mnister with a view to
harass him if his order of transfer was not cancelled
within four days, and (k) kindly render your explanation
why steps shoul d not be taken agai nst you (respondent no.
2) for the corrupt practices commtted by him" It is,
therefore, to be seen that for what purpose and what type
of intenperate | anguage has been used. Before continuing
further discussion it would be necessary to refer to
certain decision cited by M. Oza. Firstly on the
guestion of wuse of indecent |anguage he has placed
reliance on the decision of the Apex Court rendered in
the case of Ved Prakash Gupta v. M s. Delton Cable
India (P) Ltd. reported in AIl.R 1984 S.C. 914,
wherein it has been held that for use of abusive | anguage
the inmposition of punishnent of dismissal from service
was grossly disproportionate. The said decision is
decided on the facts of that case where the appellant of
that appeal was accused of having abused his co-workers



and ot hers. The Apex Court further found that the
evi dence was not satisfactory. However, it said that
even if it was presuned that he had spoken filthy
| anguage, the order of dism ssal fromservice could not
have been passed against him This decision cannot apply

to the facts of the present case. 1In that case it was in
a heat of nonment the appellant had spoken filthy
| anguage. It the present case, it is not so. The

petitioner has not only used intenperate | anguage, but it
has been used with a calculated nove to malign and

bl acknai | respondent no. 2 so as to exert nental
pressure on himto accede to his demand regarding his
transfer to Ahnedabad or Gandhi nagar. In a sinple

term nology, it can be said that he tried to extort the
order of transfer in his favour by applying a nmean
nmet hod. \Whether respondent no. 2 is guilty of
conmitting the alleged acts of nisconduct is totally
different issue, with which this Court is at present not
concer ned. It is the manner in which efforts have been
made by the petitioner to bring respondent no. 2 to his
knees, that is under scrutiny. When the act is found to
be true by the Inquiry Oficer and confirmed by the
Disciplinary Authority, it can certainly be termed as act
of very serious m sconduct.

6.4. M. Oza has also placed reliance on

another decision of the Apex Court rendered in the case
of Ramki shan v. Union of India reported in JT 1995 (7)
S.C.  43. In the said decision in paragraph 11 it has
been hel d as under :-

"11. It is next to be seen whether inposition of

puni shrent of di smi ssal from service is
proportionate to the gravity of the inputation

When abusive | anguage is used by anybody agai nst
a superior, it must be understood in t he
environnent in which that person is situated and
t he circunstances surrounding the event that |ed
to the wuse of the abusive | anguage. No straight
jacket formula could be evolved in adjudging
whet her t he abusive |language in the given
ci rcunmst ances woul d war r ant di smi ssal from
servi ce. Each case has to be considered on its
own facts. What was the nature of the abusive
| anguage used by the appellant was not stated.”

Qobviously, therefore, the said judgnent has been

passed by the Apex Court on the facts and circunstances
of that case. It is on the contrary very specifically
laid down that there cannot be any straight jacket
formula which could be applied for this purpose. Every



case as such is required to be considered on its facts
and it is to be found out in what circunstances and in
whi ch environnent the delinquent used abusive |anguage.
As already stated above, it is not only because of the
i ntemperate | anguage the petitioner is sought to be
penal i zed, but also for the purpose for which it was used
and that factor was kept in the view while deciding the
guantum of punishnent. |In the cases referred to above

abusi ve |anguage appears to have been wused by the
concerned delinquent in a heat of monent on the spot as
and when the concerned event took place. In the present
case, it is not so. It has been used for simlar purpose
by the petitioner alnbpst calling upon his superior
officer that if you did not grant my demand, you woul d be
totally ruined. It is that attitude which is required to
be viewed with seriousness.

6.5 M. Ora has placed reliance on the

decision rendered by the learned Single Judge of this
Court [Coram MP. Thakkar, J.] in the case of HP

Thakore v. State of CQujarat reported in 1979 GL.R

109. In the said judgnment, several aspects which are
required to be considered before inposition of the
penalty are enunerated and the | earned Judge has advi sed
the authority inposing punishnent to strike a neat
bal ance and to determine a just penalty which cannot be
characterized either as too lenient or as too harsh.

There cannot be any dispute with the proposition of [|aw
laid down by the |learned Judge in this judgnment and the
factors which are required to be kept in view before
i mposition of the punishnment. In the instant case, while
judging the question regarding gravity of the alleged
m sconduct and the proposed puni shnent, respondent no. 1
does not seemto have overl ooked the aforesaid nornmns.

7. Wth regard to t he second charge

regardi ng unaut hori zed absenteeism M. Oza has placed
reliance on several decisions, wherein it has been held
that remmi ning absent without Ileave is not a serious
offence and it should not be visited with extrene

puni shnment of dismissal from service. First of such
decisions is rendered by the Division Bench of this Court
in the case of Raj esh M Jani v. Regi strar

Met ropol i tan Magi strate Court, Ahmedabad reported in 2001
(2) GC.D. 953. 1In that case, the concerned enployee
was charged of remining absent fromduty w thout |eave
on various occasions. He was working as Assistant in the
Metropolitan Magistrate Court, Ahnmedabad. He was,
therefore, served wth show cause notice for remaining
absent persistently. The explanation rendered by hi mwas
not acceptable and hence his service ultimtely came to



be term nated. In the facts and circunstances, the
Di vi sion Bench held that the punishment inposed upon the
concerned enployee was quite harsh and ends of justice
woul d have net if the punishment of stoppage of two
increnents without future effect, was inposed.

7.1. The second decision that has been relied

on by M (Oza is rendered by the |earned Single Judge of
this Court in the case of Sardarsingh Devisingh v.
District Superintendent of Police Sabarkantha reported in
1985 G L. H. 940. In that case a constabl e was charged
for remaining absent for 150 days without |eave. He was
departnental | y proceeded against and ultinately dism ssed
fromservice. Wile holding that the said puni shment was
very harsh, the | earned Judge has observed as under :-

"7. In the instant case no punishnent was
i nposed on the petitioner for remaining absent
without leave in the past. He remained absent
wi t hout obtaining leave from the disciplinary
authority. That neans that the m sconduct proved
is that he remai ned absent wi thout |eave for 150
days. The question then is what punishnent
shoul d be inposed on himfor this msconduct? |Is
t he m sconduct so grave or gross that the
petitioner cannot be tolerated in service? Is it
such that an opportunity to inprove would be a

futile exercise? If the petitioner is visited
with a penalty which is short of renoval or
di smissal from service, is there evidence to
suggest that he wll not Ilearn a lesson and
i mprove in future? The answer is there is no
such evidence. The guilt established agai nst the
petitioner can never fall in that category which
woul d necessitate termination of service. In ny
opinion, the guilt would fall in the category

where an opportunity to inprove by visiting the
petitioner with a | esser penalty would serve the
ends of justice. No one says that such conduct
of remaining absent wthout |eave should be
tolerated, nay, a person guilty of such conduct
must suffer punishnent. But it is not necessary
to be so harsh as to throw himout of service
It may be realised that being a petty police
constable, his absence may not be even felt as
much as it would be felt if a higher |evel

of ficer behaves in this fashion. 1In a case |like
this, I think the ends of justice would be net if
instead of termnating the services of t he
petitioner by an order of dismissal, the

petitioner is visited with the penal ty of



wi t hhol di ng of t wo increnents with future
effect."

The puni shnent of dismssal was, therefore, quashed and
it was substituted by a penalty of wthholding of two
increnents with future effect.

7.2. The third decision is also rendered by

the learned Single Judge of this Court in the case of
Var si nh Bhagwan v. State of CGujarat reported in 1992 (2)
GL.H 311. In the said decision t he concer ned
del i nquent who was Unarmed Constable in Prohibition Task
Force of Junagadh was disnmissed from service on the
charge that he had renained absent wthout |eave or
perm ssion, for 101 days. |In the facts and circunstances
of the said case including the fact that there was no
past record of renmining absent, the punishment inposed
by the departnent was very harsh and it suffered from non
application of mind. Wile deciding the said natter, the
| earned Judge al so placed reliance on the decision of
this Court rendered in the cases of H P. Thakore v.
State of CGujarat; Sardarsingh Devisingh v. District
Superi ntendent of Police, referred to above. The |earned
Judge by way of punishment deducted 40% back wages
awarded to the said enpl oyee.

7.3. M. (Oza has placed heavy reliance on the

decision of the Apex Court rendered in the case of

Secretary, School Conmittee, Thi ruval | uvar, Hi gher
Secondary School v. Government of Taml Nadu & Os.
reported in (2003) 5 S.C.C at pg. 200. In the said

decision the concerned enployee was appointed as PG
Assistant for teaching English. He was issued nmenp for
havi ng not attended the school for a very long period
wi t hout obt ai ni ng prior perm ssi on and also for
cancel ling classes and leaving for hone early. This was
considered to be deficiency in service, m sconduct and
perm ssion was, therefore, sought for inposition of
puni shment of dismissal fromservice on the ground that
t he concerned enpl oyee had not denied charges Ilevelled
agai nst him The said permission was sought by the
DE O fromthe CE. O Inquiry was, therefore, held and
the CE O ultimately, found that the person was psychic
and, therefore, he refused perm ssion for termnation on
t he gr ound that the allegations which constituted
foundati on for the proposed order of term nation were not
so grave as to warrant punishnent |ike dismnssal. The
matter ultimately went upto Apex Court and it declined to
interfere with the decision which was taken by the C E. O
The Apex Court held that argument regarding non
application of mind by the C E QO in not according
approval to the proposed punishnment of dismssal and



judicial review could not be sustained. Thus, according
to M. Ora, this Court has repeatedly said that the
puni shnment of dism ssal for unauthorized absenteeism is
quite harsh and disproportionate to the gravity of the
al l eged misconduct. |In the instant case al so, according
to him there was no need for the authorities to inmpose
harsh punishnent and causing economic death of the
petitioner.

7.4. This submi ssion of M. Orza has been

vehenent|ly opposed by M. Shelat and he has subnitted
that even renmaining absent wthout authority or proper
| eave is a serious msconduct for which strict view is
required to be taken. According to M. Shelat, it was
i ncumbent upon the petitioner to resune at the place
wher e he was transferred after the petition was
di smssed, but he had not done so and deliberately
flouted the order of his superior officer. |In support of
his contention, M. Shelat has placed reliance on
several decisions. First decision is rendered by the
Apex Court in the case of Union of India v. Shri B. Dev
reported in JT 1998 (5) S.C. 480. In the said case, a
Covernnment servant, not conplying with the order of
transfer was considered to be act of grave m sconduct.
Wi | e quashing the finding of the Tribunal, the Apex
Court held as under: -

"12. The Tribunal has held that no charge of
grave nisconduct was framed or found proved

agai nst the respondent. Thi s is clearly
incorrect |ooking to the express | anguage of the
charge as framed and the enquiry report. The

charge as franmed expressly charged the respondent
with havi ng conmitted grave nisconduct by
remai ni ng absent fromduty w thout authorization
and by continuing to disobey Governnent orders
issued to himfor joining duty. He was charged
with lack of devotion to duty and of conduct
unbeconi ng a Governnent servant, and this was
viol ative of the provisions of rule 3 (1)
sub-clause (ii) and (iii) of CCS (Conduct) Rules.
The finding also is that this charge of grave
nm sconduct has been proved in the enquiry report.
The conduct, therefore, of the respondent falls
under Rule 9 and the order of the President dated
18t h Decenber, 1984, cannot be faulted."

7.5. Further he has placed reliance on the

decision rendered in the case of Mthilesh Singh v.
Union of India reported in AIl.R 2003 S.C.  at pg.
1724. In the said case, the delinquent enployee was



posted in a terrorist affected area. However, he had
remai ned absent fromthe duty without |eave and he had
also not placed arns and amunition in proper custody.
He was, therefore, charged of commtting grave m sconduct
and ultimately, the punishnment of dismissal from the
service was inmposed upon himafter hol ding due inquiry.
The question regarding proportionality of the order of
puni shment canme for consideration before the Apex Court
and it held that it would not be characterized as
di sproportionate and/or shocking and, therefore, it had
declined to interfere with the sane holding that the
scope of i nterference with the decision of the
Disciplinary Authority was very limted. He has also
placed reliance on the decision rendered by the Apex
Court in the case of G@ujarat Electricity Board v.
At mar am Sungonmal Poshani reported in A l.R 1989 S.C
at pg. 1433. In the said case, the respondent who had

j oined as Techni cal Assi st ant with G E B. was
transferred to Ukai . He, t heref ore, nade a
representation stating that it would be very difficult
for himto join at Ukai because of the ailing nother. It

appears that he thereafter did not join on the ground
that his representati on was not decided. Utimtely, his
conti nued absence pronpted G E.B. to pass the order

di scharging fromthe service under Regul ati on No. 113.

The said decision was challenged before this Court and
the | earned Single Judge of this Court quashed the order

of termnation of the service of the petitioner. Against

the said decision of the |earned Single Judge, G E B.

preferred Letters Patent Appeal before the Division
Bench. The Division Bench confirmed the order of

reinstatement in service, but nodified the order wth
regard to paynent of back wages and reduced it from 100%
to 50% The Board carried the matter to the Apex Court

and while allowing the appeal, the Apex Court held as
under : -

"4. Transfer of a Governnent servant appointed
to a particular cadre of transferable posts from
one place to the other is an incident of service.
No Governnent servant or enployee of Public
Undertaking has legal right for being posted at
any particular place. Transfer fromone place to
other is generally a condition of service and the

enpl oyee has no choice in the matter. Transfer
from one place to other is necessary in public
i nterest and ef ficiency in t he public
adm ni stration. VWhenever, a public servant is

transferred he nust conply with the order but if
there be any genuine difficulty in proceeding on
transfer it is open to himto nmake representation



to the conpetent authority for stay, nodification
or cancellation of the transfer order. If the
order of transfer is not stayed, nodified or
cancel |l ed the concerned public servant must carry
out the order of transfer. 1In the absence of any
stay of the transfer order a public servant has
not justification to avoid or evade the transfer
order merely on the ground of having nade a
representation, or on t he ground of his
difficulty in noving fromone place to the other
If he fails to proceed on transfer in conpliance
to the transfer order, he would expose hinself to
di sciplinary action under the relevant Rules, as
has happened in the instant case. The respondent
lost his service as he refused to conply with the
order of his transfer from one place to the
ot her."

The Apex Court thus, restored the order of the
Di sciplinary Authority holding that by remmining absent
wi thout |eave, the said enployee had exposed hinself to
t he serious consequences under Regul ation No. 113.

7.6. These aforesaid decisions cited by M.

Shel at will undoubt edl y show that in certain
ci rcunmst ance, deliberate absence wi thout due authority or
proper leave is to be viewed seriously. |If the facts of
the case on hand are reconsidered in view of the decision
cited above by both the |earned advocates, it «clearly
appears that there was not justification whatsoever for
the petitioner, not to join the duty at Bhuj upon
receiving the order of transfer and he could not have
di sobeyed the said order on the ground that he had filed
many cases at Ahnmedabad and in all those cases, his
presence was required. This cannot be a ground for not

joining the duty. It may be noted here, that according
to the respondents, against the order of transfer passed
by respondent no. 2, the petitioner had preferred

petition before this Court challenging the said order
but the sane was dism ssed. This fact is not disputed by

t he petitioner. Unfortunately, the details of that
petition are not furnished to this Court by any of
parties. It is again worthwhile to note that when on
27th April, 2000, he joined the duty at Bhuj, it was a
conditional joining stating that in no circunstances it
woul d be possible for him to work at Bhuyj. The

petitioner had conpletely forgotten at that tine that he
was a CGovernnment servant who could be transferred to
different places in accordance with the exigency of the
adm nistration. He hinself had no authority to select
his own centre for work. He should not have pressurized



his superior that he would work only if he was
transferred to Ahnedabad and he would not be able to work
at Bhuj . To nme, this reason appears to be without any
substance and it was being advanced only with a view to
cone back to Ahnedabad or Gandhi nagar where he had wor ked

for 14 years wi t hout bei ng transferred. Such
indiscipline in any service nuch less in a Government
service cannot be tolerated. 1In sone of the decisions of

this Court cited by M. Oza, lenient view seens to have
been taken considering the facts of those cases and al so
that there was reason of illness etc., for remaining
absent. The facts of this case therefore, cannot be
equated with the facts of those cases. On the facts of
t he present case, act of petitioner flouting the order of
transfer and renmi ning absent without | eave can by itself
termed as act of grave m sconduct and it has to be viewed
very seriously.

8. As already stated above, that the charges

| evel | ed agai nst the petitioner and the concl usi ons drawn
by the Inquiry Officer are not only to be considered in
isolation for assessing their gravity but even the
conjoint effect is required to be seen. Use of
i ntenperate | anguage, the purpose of using such |anguage,
attenpt to nalign respondent no. 2 and thereafter to
make himsubmit to his demand, deliberately flouting the
order of respondent no. 2 by renmining absent at the
transferred place, all these acts of m sconduct not only
are of serious nature, but cunulative effect of the saneg,
in my opinion, cannot invite |I|esser punishment than
di smissal fromthe service. Thus, alternative subni ssion
of M. (Oza cannot be accepted.

9. Lastly, the submission of M. Devang

Nanavati for respondent no. 2 is that the allegations
that have been nmade against respondent no.2 do not
survive since they are conpletely dependant on the
al l egati ons nade against the deleted respondent no. 3.
In other words, according to him respondent no. 2 is
alleged to have acted at the instance of the deleted
respondent no. 3 and when avernents agai nst himand the
sai d respondent are deleted fromthe proceedi ngs, nothing
remains on the record against respondent no. 2. He
further submtted that it is the burden of the petitioner
when he all eges bias and nalice agai nst respondent no. 2
to prove them by maki ng proper avernents in the pleading.
He has submitted that when no particulars energe fromthe
pl eadi ngs, the Court cannot take any notice of such
al l egations. For that purpose, he has placed reliance on
the decision rendered by the Apex Court in the case of
Bi pin Vadilal Mehta v. Ranesh B. Desai reported in



(1996) 3 GL.R at pg 147.

“In all cases in which the party relies on
fraud, the particulars thereof should be provided

in the pleading. Wen the pleading in the
petition is examned in view of the abovesaid
statutory provision, it shall have to be said
that, the requirenments of this Rule have not been
conplied with. At nore than one place, the

petitioners do say in the petition that, there
has been a fraud upon the statute, upon the
Conpany and upon the Sharehol ders. But this
repeated recitals regardi ng the existence of the
fraud are devoid of any particul ars, whatsoever.
It should be appreciated that, the law of
pl eadings require that an allegation of fraud is
to be nade specifically and that the particulars
thereof are to be furnished and later on, with a
view to succeed on the basis of the plea of
fraud, the fraud as alleged requires to be
est abl i shed.

Cener al al | egation regardi ng fraud
wi t hout the necessary particulars would even not
amount to an avernment of fraud of which the Court
ought to take notice."

Thi s deci sion has been subsequently confirned by the
Division Bench by its decision reported in 2001 (2)
GL.R at pg 1224. He has also placed reliance on the
decision by the |earned Single Judge to submt that once
this Court had refused his petition, challenging the

order of transfer, it was necessary for himto resune
duty at transferred place. He should not have renained
absent thereafter. In the submission of M. Nanavat

the all eged acts of m sconduct of respondent no. 2 and

the alleged partial attitude shown by respondent no. 1
towar ds respondent no. 2 are not the subject mtter of
scrutiny of this Court in this case. There is nuch
substance in M. Nanavati's submission. In the petition
it has been stated at nmore than one place that respondent
no. 2 acted illegally at the behest of del et ed
respondent no. 3. When these averments are w t hdrawn,
they woul d not survive even qua respondent no. 2. Apart
fromthat, the allegations nade agai nst respondent no. 2
regardi ng scandals, etc. are not at all relevant for the

pur pose of this petition. Further there is also no
substance in the allegation that it is at the instance of
respondent no. 2, respondent no. 1 pass the order of
di sm ssal against the petitioner. |In fact the avernent

pleaded in the petition was that at the instance of



respondent no. 3 (del eted) respondent no. 2 referred
the matter to respondent no. 1 for its decision

10. It is well established proposition of |aw

that scope of judicial review of the action taken by
disciplinary authority against the delinquent is very
limted. It is only when such order of punishnent is
found to be so perverse that no reasonabl e person can
pass such order or the punishnent inposed is shockingly
di sproportionate to the guilt established or there is
violation of any fundanental rights or the principles of
natural justice. The facts of this case do not warrant
any such conclusion to be drawmm by this Court and no
i nterference with the decision of the disciplinary
authority is warranted. |If the petitioner is allowed to
escape with mnor penalty as suggested by M. za, it
will certainly forma bad precedent and in a given case

some ot her unscrupul ous Governnment enpl oyee woul d resort
to armtwisting of his superior for extorting a decision
in his favour. Such leniency cannot be pernmitted. On
t he question of unauthorized absenteeismalso M. Oza
has placed reliance on several other decisions. However,
they are on the sane |ine, hence dealing with them would
be mere repetition. Further he has been held guilty not
only of that charge, but conposite charge of in all seven
di fferent nature which have been adequately prescribed in
t he char gesheet.

11. In that view of the natter, no |eniency

can be shown. Further when the order of penalty is
passed in accordance wth the procedure, the scope of
judicial reviewis very linited and | do not see any
reason for interference with the order of punishnent even
on the ground of disproportionality.

12. In the result, this petition fails and it is
hereby dism ssed. Rule is discharged with no order as to

costs.

[ AKSHAY H. MEHTA, J.]

* Pansal a.



