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appears and waives service of rule on behalf of the
respondent no.1. Shri Nagin N Gandhi, Learned Advocate
appears and waives service of rule on behalf of the
respondent no.2 in all these matters. Wth the consent
of the parties, the matters are taken up for fina
hearing today. As common question of |law and facts arise
in all these aforesaid matters, they are decided and
di sposed of by this common judgment.

2. By way of this Special Cvil Application, the
petitioner - Palitana Municipality has challenged the
legality and validity of the order passed by the State
CGovernment dated 30.10.2003 in granting exenption to the
respondent no.2 trust from paynment of education cess
w.e.f. 1987-88 considering the Government Resolution
dated 24.12.1963.

3. The respondent no.2 in all the matters are Jain
Dharnmshal as situated at Palitana in District Bhavnagar
The petitioner is the Minicipality duly incorporated and
constituted under the provi si ons of t he CGuj ar at
Muni ci palities Act. The petitioner being a |ocal body is
claimng to be entitled to collect tax. The respondent
no.2 are the public trusts duly registered under the
provisions of the Bonbay Public Trusts Act, 1950 and al
these trusts own and nmanage Dharnshalas of Palitana.
Palitana is a holy town of pilgrinage and all these
various trusts provide accommodation to the Jain pilgrins
visiting the holy town and holy nmountain "Shretunjaya".
It is the case of the respondent no.2 that they are not
charging any rent from the pilgrins who st ay in
Dharmshal as. No part of the buildings of Dharnmshal as are
used for trade or business. The entire building of the
Dharmshal as in each case is used for public charitable
purpose. It is also the case of the respondent no.2 that
the pilgrins have the option to give donation and as per
t he donations received fromthe pilgrims, receipts for
vol untary donations are issued. It was the case of the
respondent no.2 that various Dharnshalas run by the
trusts being used for public charitable purposes were
entitled to exenption under Notification issued by the
State Government under Section 13(3) of the said Act and
as their claimof exenption was not accepted by the
petitioner Municipality, all the trusts preferred SCA
No. 2682 of 1987 and other allied matters before this
Court. Al these group of petitions came to be heard and
di sposed of by conmon judgnent by the Learned Single
Judge (Coram S.D. Shah, J (as he then was)) and
considering the Governnment Notification dated 24.12.1963
directed the respondent no.?2 to make appropriate
application to the State Governnent and the State



CGovernment was directed to decide such application being

made within 4 nonths. Thereafter, considering the
observations nmade in the judgment, all the aforesaid
Special CGvil Applications were disposed of by comopn
judgrment and order dated 17.7.1991. Thi s Court

considering the aforesaid notification and considering
that, to earn exenption under the said notification, the
follow ng ingredients were required to be satisfied:-

i. Land and building or portion thereof is held or
owned by a public trust duly registered under
Bonbay Public Trusts act, 1950 or by Society
regi stered under the Societies Registration Act,
1860.

ii. Such land or buildings or portion thereof is
solely wused for public worship or in t he
alternative such land or building or portion
thereof is used for public charitable purpose.

iii. Such building or land or portion thereto shal
not be deemed to be solely occupi ed and used for
public worship or for public charitable purposes
if in such building or and or portion thereof
any trade or business is carried on

iv. Such building and land or portion thereof shal
not be deemed to be solely occupi ed and used for
public worship or for public charitable purpose
if any rent is derived for such building or |and
or portion thereof. Wether such rent is not
appl i ed solely to religious or charitable
pur poses.

4. Consi dering t he af oresai d provi si ons, t he
following findings were given by the Learned Single
Judge: -

i. The respondent no.2 herein are either public
trust registered under the Bonbay Public Trusts
Act or they are societies registered under the
provisions of the Societies Registration Act,
1860.

ii. Dharnshalas run by the respondent no.2 is for a
charitable purpose and therefore, the second
ingredient of the aforesaid notification is
sati sfied.

It seenms that so far as the ingredient nos.3 and
4 are concerned, this Court found that it was not



possi bl e to decide as to whether the trusts are
coll ecting any anount towards rent fromthe pilgrins or
as to whether their case would fully fall within the

exenption notification or it wuld fall wthin the
exceptions to the exenption clauses and therefore, the
case of each of the Dharnshala shall have to be

separately decided by the State Governnent by providing
opportunity to each dharnshala or public trust to
establish the nature of its collection and nethod and
manner in which the amunt is being collected and
therefore, the petitioners were directed to nake an
appropriate application to the State Government wthin
four nonths and the State Governnent was directed to
deci de and dispose of the applications for exenption
within a period of four nonths thereafter considering the
observations made in the aforesaid judgment.

5. It seens that thereafter, all the respondent no.2
herein Dharmshalas submitted an application before the
State Governnent pursuant to the judgnent and order
passed by this Court dated 17.7.1991 passed in SCA
No. 2682 of 1987 and ot her cognate matters for exenption
from paynent of education cess on the basis of the
CGovernment Notification dated 24.12.1963 and thereafter,
the State Government after giving an opportunity to the
respondent no.2 trust and the Chief Oficer, Palitana
Nagar pal i ka, Palitana and after considering the necessary
docunentary evidence produced before it, by order dated
30.10. 2003, passed an order to grant exenption to all the
trusts from payment of education cess from 1987-88 by
holding that all the trusts are entitled to the benefit
of CGovernnent Notification dated 24.12.1963 and they are
fulfilling the <criteria and the ingredients in the said
notification. It is pertinent to note that this Court
while passing the judgnent and order dated 17.7.1991 in
the aforesaid Special Civil Applications has ordered that
if the petitioners are held to be entitled to be exenpted
from payment of education cess by the State GCovernment,
the Minicipality is directed to refund the anount of
education cess to the trust wthin a period of three
nont hs thereafter.

6. Being aggrieved and dissatisfied with the order
passed by the State Government dated 30.10.2003 in
granting exenption to the respondent no.2 from paynent of
education cess and to give effect to the said exenption
from 1987-88 and directing the petitioner Minicipality to
refund the amount of education cess recovered from the
respondent no.2 trust wthin a period of three nonths,
the petitioner Minicipality had preferred the present
Special Cvil Applications.



7. Shri D.D. Was, Learned Sr. Advocate appearing on
behal f of the petitioner Minicipality had chal |l enged the
legality and validity of the order passed by the State
CGovernment dated 30.10.2003, mainly on the follow ng
grounds: -

a. The inmpugned order passed by the State CGovernnent
is wthout giving any opportunity to t he
Muni ci pality.

b. Since the main building of the Dharnshala,
accommodation is given on paynent of rent though
it may be termed in any other nanner but none of
t he occupants is given acconmodati on free of cost
and each one of such trusts are required to pay
the rent. The respondent no.2 trusts are not
entitled to exenption.

c. Astereo typed order is passed by the State
Gover nnent for some extraneous reasons and
wi t hout considering the relevant circumstances
and factual data

d. In view of the fact that the education cess which
was recovered by the petitioner Minicipality was
returned to the State Governnent and in turn, the
State CGovernnent has paid grant to the extent of
95% of education cess recovered through the
Muni ci pality for the purpose of running the
school for inparting prinary education and the
expenses are being borne by the Miunicipality, it
is now not possible for the Minicipality to
refund the amount to the respondent no.2 trust
and therefore, the order to refund the amount of
education cess to the respondent no.2 from
1987-88 requires to be quashed and set aside.

8. Though this Court has directed the State
CGovernment to decide the application submitted by the
respondent no.2 wthin four nonths from the date of
maki ng the application, the decision is taken after a
period of 13 years and in the neantinme, the Municipality
has recovered the amount of education cess and returned
the same to the State Governnent and in turn, the State
Covernment has paid the grant to the Miunicipality for the
purpose of inparting educati on, it is virtually
i npossible for the Miunicipality to refund the anpbunt to
t he respondent no. 2.

9. On the other hand, Shri A D Oza, Ld. Gover nnent



Pl eader and Shri Nagin N Gndhi, Learned Advocates
appearing for the respective respondents have supported
the order passed by the State Governnent dated 30.10.2003
granting exenption to the respondent no.2 from paynment of
education cess. It is submtted that a decision is taken
after giving opportunity to the petitioner and the Chief
Oficer of Palitana Nagarpalika was heard and after
consi deri ng t he docunent ary evi dence produced, a
consci ous decision is taken by the State Government
granting exenption to the respondent no.2 as having found

that all the trusts are fulfilling the criteria which is
envi saged in t he CGover nirent Notification dat ed
24.12.1963. Shri Gandhi, Learned Advocate for the

respondent no.2 had submtted that none of the trusts are
recovering any rent and the question with regard to the
amount which is recovered by the dharnshal as is al ready
consi dered by the Learned Single Judge in its order dated
17.7.1991 and al so covered by the judgenent of this Court
reported in Umaji Bhuvan Dharnshala Vs. State of Cujarat
reported in 22 GLR Pg. 469. He has further subnmitted
t hat except the bare allegation/statenent in the petition
to the effect that the respondent no.2 trusts are
recovering the rent, the sane is not substantiated by the
petitioner and it is as vague as it can be. Nothing is
on record to the effect that the respondent no.2 trust
are recovering the rent. He has further submitted that
after considering the evidence on record and havi ng found
that the amount which is recovered by the trusts is not
rent, the exenption is granted and therefore, requested
to dismss the present Special Civil Applications and to
see that the trusts are paid and refunded the anount of
education cess by the petitioner which is recovered from
the trust. An affidavit inreply is also filed on behal f
of the State Government in which it is stated that the
decision has been taken pursuant to the order passed by
this Court and after giving an opportunity to the trust
as wel | as the Minicipality. It is also further
submitted that it is not that in all cases, the exenption
is granted. It is submitted tha only in those cases in
which it is found that the trusts are not recovering any
rent, the exenption is granted individually. He has
further submitted that in view of the judgnment and order
passed by this Court in its order dated 17.7.1991, once
it is found that the trusts are entitled to exenption
from paynment of education cess, it is not open for the
Municipality to challenge the authority of the State
Governnent and not to refund the anmpbunt to the trusts
from 1986-87. i.e. the day from the filing of the
petitioners and for all these reasons, it was requested
to dismss the present Special Civil Applications.



10. Heard the Learned Advocates for the parties.

11. Under the notification dated 24.12.1963, there is

an exenption from paynent of tax under Section 12 of the
CGuj arat Education Cess Act and the class of lands and
bui | di ngs specified in the said notification dated
24.12.1963 are entitled to exemption from paynent of
educati on cess. As per the said notification dated
24.12.1963, the lands and buildings solely used for the
purpose connected with the disposal of the dead, the
| ands and buil dings or portions thereof solely used for
public worship for a public charitable purpose and held
for a public trust registered under the Bonbay Public
Trust Act, 1950 or for a society registered under the
Societies Registration Act, 1960 are entitled to
exenption. However, there is an exception also that if
the buildings or Iands or portions thereof in which any
trade or business is carried on and buildings or |ands or
portions thereof in respect of which rent is derived,
whet her such rent is or is not applied solely to
religious or charitable purposes are not entitled to

exenption. It is ultimtely for the State Governnent on
the basis of the material avail abl e produced before it to
grant exenption. In the present case, so far as first

two ingredients with regard to the public charitable
trusts are concerned, there was already a finding given
in favor of the respondent no.2 by this Court in its
order dated 17.7.1991. There is also a finding given by
this Court in its judgment dated 17.7.1991 in the
aforesaid Special Civil Applications that if any anmpunt
is recovered by the Dharnshal as not compul sorily to any
amount is paid by the occupier voluntarily either by way
of denmplition or by way of maintenance charge cannot be e
said to be rent. This finding was given by the Learned
Single Judge considering the judgnent of this Court in
the case of Umaji Bhuvan Dharnshal a Trust and Others Vs.
State of GQujarat reported in 22 GLR  469. Therefore,
the question was required to be decided by the State
Governnent on the basis of the evidence which was to be
produced before it whether in an individual case, the
amount which is recovered by the Dharnshalas is by way of
rent or not and whether all the trusts are fulfilling all
t he i ngredients as envi saged in the Governnent
Notification dated 24.12.1963 or not? On the basis of
the nmaterial before it, the State Governnent has now
taken a deci sion and has found that all the trusts are
entitled to exenption from paynent of education cess
under the provisions of the Gujarat Education Cess and
the relevant provision. 1In fact, the Municipality is the
agent for the purpose of recovering education cess. The
education cess is levied by the State Governnent and it



is not levied by the Municipality. The Municipality is
only collecting education cess on behalf of the State
CGovernment and after collecting the sanme, it is paid to
the State Government. Ther ef or e, as such, t he
Muni ci pality cannot challenge exenption granted by the
State CGovernnent and even otherwi se on the basis of the
material on record, it is found that the trust are the
trusts regi stered under the Bonbay Public Trusts Act and
are entitled to exenption from paynent of education cess,
it cannot be said that the decision taken by the State
CGovernment dated 30.10.2003 is in way illegal and/or
erroneous and/or is arbitrary which requires interference
of this Court exercising the powers under Article 226 of
the Constitution of India. Therefore, the challenge to
the order dated 30.10.2003 fails.

12. So far as the argunent on behalf of the
petitioner that the petitioner was not gi ven an
opportunity is factually incorrect. As found fromthe
order dated 30.10.2003 and the affidavit in reply filed
on behalf of the State Governnent, it is borne out that
the petitioner Miunicipality was given opportunity by the
State Governnent and the Chief Oficer was heard by the
State Governnent. There is no counter to the affidavit
inreply filed on behalf of the State Governnment. Under
the circunstances, the said argument has al so no
subst ance.

13. So far as the contention on behalf of the
petitioner that the order dated 30.10.2003 is a stereo
type or der and t her ef or e, it shows clear cut
non-application of mnd on the part of the State
Governnent has also not substance. In individual cases,
t he deci sion has been taken and even it is borne out from
the affidavit in reply that it is not that in all cases,
the State Governnent has granted exenption. In some of
the case in which it is found that the trust has either
| eased the property and recovered the rent, the Sate
Covernnment has also not granted exenption, therefore
there is no substance in the aforesaid argunent.

14. Fromthe main Special Cvil Application No.197 of

2004, it seens that the challenge to the aforesaid order
dated 30.10.2003 is mainly to the direction issued by the
Governnent to refund the amunt to the Trust from
1986- 87. In fact as ordered by this Court in its order
dated 17.7.1991 in t he af oresai d Speci al G vi
Applications, it 1is directed that if the petitioners
(trusts) are held to be entitled to exenption from
paynment of education cess by the State Government, the
Municipality is directed to refund the anount of



education cess to the petitioner trust within a period of
three nonths thereafter. That judgenent and order dated
17.7.1991 is not chal | enged by t he petitioner

Municipality and therefore, it is now not open for the
petitioner to nmake a grievance with regard to refunding
t he anount. In fact, considering the judgnent and order

passed by this Court dated 17.7.1991 where now it is
found and an order is passed in favor of the respondent
no.2 trust that they are entitled to exenption from
paynment of education cess, the petitioner is required to
refund the anpbunt of education cess recovered from the
respondent no. 2.

15. Shri D.D. Was, Ld. Sr. Counsel appearing on
behal f of the Miunicipality has submitted that whatever
amount of education cess recovered by the petitioner from
the respondent no.2 trust, the petitioner Minicipality
has already returned the said anpbunt to the State
CGovernment and the State Government has in turn paid the
grant to the Miunicipality to the extent of 95% of the
education cess recovered by the petitioner and returned
by the petitioner Municipality to the State Governnent
and the petitioner Municipality has in fact incurred the
expenses towards running the schools for the purpose of
imparting education and on paynent of salaries to the
teachers etc. Under the provisions and policy of the
State Covernnment, whatever amount recovered by the
Muni ci pality by way of education cess is required to be
returned/paid to the State Government and the State
Covernment is paying grant to the Minicipality to the
extent of 95% of the education cess so recovered for the
pur poses of running schools, educational institutions for
t he purpose of inparting education. It is the case of
the petitioner Minicipality that the amount of education
cess was paid to the State Governnent and the State
CGovernment has also paid grant to the petitioner to the
extent of 95% of the education cess which is all spent by
the petitioner towards the running of the institution and
i mparting the education. Therefore, the amobunt which is
to be refunded to the respondent no.2 is to be rei nbursed
by the State Governnent.

16. Shri A . D.Oza, Learned GCovernment Pleader has

submtted that in fact, there is no material on record to
show how nuch anount is spent by the Miunicipality towards
education and the question with regard to reinbursenment
of the ampunt which is to be refunded by the respondent
no.2 by the State Government is not subject matter of the
present Special Civil Applications. Utimately, the
petitioner is to satisfy the State Government with regard
to the expenses incurred by themtowards the education



fromthe education grant paid by the State Governnment on
the basis of education cess for which the material and
evidence is to be produced by the petitioner before the
State Governnent.

17. Considering the aforesaid facts and circunstances

of the case, it wll be open for the petitioner
Muni ci pality to approach the State Government for the
purpose of reinbursenment of the ampunt of education cess
which is nowrequired to be refunded to the respondent
no.2 trust and produce the evidence before the State
CGovernment, the anpbunt which is recovered by way of
education cess from the respondent no.2 trusts, the
amount of education cess paid/deposited with the State
CGovernnment, the grant paid by the State Governnent to the
extent of 95% of the education cess to the petitioner
Muni ci pality and t he expenses i ncurred by t he
Muni ci pality towards runni ng educational institutions and
the schools for the purpose of inparting education for
t he purpose of reinbursenent of the aforesaid anpunt of
education cess refunded to the respondent no.2 trust and
as and when such a material is produced, the State
Governnent is directed to decide the same and consider
t he question of reinbursing the amobunt of education cess
refunded to t he r espondent no.2 trust. However ,
considering the aforesaid facts and circunstances of the
case and considering the direction issued by this Court
inits judgment and order dated 17.7.1991 in aforesaid
group of Special Cvil Applications being SCA No.2682 of
1987 and other allied matter, the petitioner Minicipality
is, at the first instance, required to refund the anount
of education cess to the respondent no.2 trust within a
peri od of three nmonths when now it is held by the State
CGovernment on the application that all the trusts are
entitled to exenption from paynment of education cess.
Therefore, the request of the petitioner Minicipality
that they are not Iliable to refund the anobunt of
education cess recovered fromthe respondent no.2 cannot
be granted and accept ed.

18. For the reasons stated hereinabove, all the

aforesaid Special Civil Applications are dismssed. The
petitioner Municipality is directed to refund the anount
of education cess to the respondent no.2 trust we.f.
1986-87 as ordered by this Court in its judgenent and
order dated 17.7.1991 passed in SCA No.2682 of 1987 and
other allied matters within a period of three nonths at
the first instance. However, as observed earlier, it
shoul d be open for the petitioner to approach the State
CGovernment and produce the necessary evidence for the
pur pose of reinbursenent of the aforesaid anount. The



State Government is directed to consider the same in
accordance with law and on nerits after considering the
evi dence and the education cess recovered by the
Muni ci pality, education cess pai d to t he State
Covernment, education grant paid to the Minicipality to
the extent of 95% of education cess and the expenses
incurred by the Municipality for the purpose of education
and running educational institutions and schools and to
take a appropriate decision with regard to rei nbursenent.
Wth these observations directions, all these petitions
are di snm ssed. Rule is discharged in all the petitions
with no order as to costs.

(M R Shah, J)
jitu



