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The petitioner has filed this petition under
Article 226 of the Constitution of India praying for



guashing and setting aside the order of conpulsory
retirement dated 31.05.1991 passed by Director General of
Police, Gujarat State, Ahnedabad i.e. respondent No.2
herein. The petitioner has al so prayed for reinstatenment
in service with all back wages and other consequentia
benefits and by way of an interimrelief, the petitioner
has prayed for keeping one post of Head O erk vacant for
the petitioner, during the pendency of the petition

2. This petition was admtted on 11.03.1992.
However, no interimrelief was granted by this Court.

3.1t is the case of the petitioner that the
petitioner joined the Police departnment in the year 1956
as Junior derk. The petitioner was pronoted as Seni or
Clerk in the year 1967 and thereafter, he was pronoted as
Head Clerk in due course in 1982. During this period,
the petitioner had served in different Districts and has
di scharged his duties nost sincerely and satisfactorily.
The petitioner was subjected to departnental proceedings
in the year 1982 for his mnmistake in posting incorrect
entry in Petrol Book Account. The Inquiry Oficer was
appoi nted and he ultinmately cane to the conclusion that
there was no mal afide intention at all on the part of the
petitioner and no deflaction was nade and it was sinple
m st ake of account regardi ng posting of wong entry. The
petitioner was, however, conpulsorily retired by an order
dated 05.11.1988 on the said ground.

4. Being aggrieved by the said order, the petitioner

has filed an appeal being Appeal No. 638 of 1988 before
the CQujarat Civil Services Tribunal, Gandhi nagar and the
said appeal was partly allowed and the or der of
conpul sory retirement was set aside and the puni shrment
was reduced to stoppage of four increnents for a period
of two vyears. Pursuant to the aforesaid order of the
Tribunal, the petitioner was reinstated and posted as
Head Clerk at Ukai from 30.12.1989 in S R P. Goup. The
petitioner for the first tine served with an adverse
remark for the year 1987 - 88. Thereafter, again adverse
remark was conmuni cated to the petitioner in 1988 for the
period from1988 - 89 on 19.12.1989 and thereafter, by an
order dated 03.09.1990, the said entry was registered in
the service record of the petitioner. The said adverse
entry was only in respect of the petitioner's attitude in
del ayi ng things and often he was required to be told for
the said purpose. The petitioner has nmade representation
for expunging the said adverse remark. However, the said
representation was rejected. The petitioner, thereafter
served with an order of conpulsory retirenment dated
31. 05. 1991.



5. Being aggrieved by the said order, the petitioner

has again approached to Gujarat Civil Services Tribunal
Gandhi nagar by way of an Appeal No. 255/1990. However ,
the Tribunal has not entertained the said appeal on the
ground that the Tribunal has no jurisdiction to decide
the said appeal. The petitioner has, therefore, filed
the present petition challenging the aforesaid order of
t he respondent No. 2.

6. M. Sharvil P Maj nudar, | earned advocat e
appearing for the petitioner submtted that the order
passed by the respondent No.2 of compul sory retirenent is
contrary to the statutory provisions and against the
settled |l egal position. The respondent No.2 has acted in
arbitrary manner and though there was no case at all for
conpul sory retirenent, he has passed the inpugned order
intotal disregard of the statutory provisions. He has
invited my attention to Rule 161 of Bonbay Civil Services
Rul es, 1959. Rule 161(1)(a) states that except as
ot herwi se provided in the other clauses of this rule, the
date of compulsory retirenment of a Govt. servant other
than a Class - |V servant, is the date on which he
attains the age of 58 years. Sub-clause (aa) of Section
161(1) states that notw thstandi ng anything contained in
Clause (a), An appointing Authority shall, if he is of
the opinion that it is in the public interest so to do,
have the absolute right to retire any Governnment servant
to whom clause (a) applies by giving him notice of not
I ess than three nmonths in witing or three nonths pay and
allowances in lieu of such notice. Sub-clause (2) of
Section 161 (1)(a) says that iif he is in any other
service or post, the age limt for the purpose of direct
recruitnment to which is below 40 years, on or after the
date on which he attains the age of 55 years.

7. On the basis of the above statutory provisions,
M. S.P. Mjnudar has submitted that the petitioner

being a Cdass |1l enployee, he attained the age of 55
years on 31.08.1991 whereas the order of conpulsory
retirement was passed on 31.05.1991 i.e. bef ore he

attained the age of 55 years and hence, the order passed
by the respondent No.2 is in violation of this statutory
rules. The petitioner being Class Il enployee, working
as a Head Cerk, it cannot be said that his retention in
the organisation is such that it is in the public
interest to retire him prematurely and hence, on both
t hese counts, the order under challenge is required to be
guashed and set asi de.

8. Wth regard to the issue of age for the purpose



of compulsory retirenent, he relied on the decision of
t he Hon' bl e Suprene Court in the case of MURARI MOHAN DEB
V/'S. SECRETARY TO THE GOVT. OF INDIA AND OTHERS, A |l.R
1985 SUPREME COURT 931 wherein it is held that "Were the
rel evant service rul es fixed bot h an age of
superannuation and an age of compul sory retirement and
the services of a Government servant governed by the
rules are termnated between these two points of tine,
the order of conpulsory retirenment could not be said to
cast a stigma and would not attract Art. 311. But where
there is no rule fixing the age of conpul sory retirenent
or if there is one and the servant is retired before the
age prescribed therein, then that can be regarded only as
di smssal or renmpval within Art. 311(2)." Based on these
observations, M. Mjnudar has submitted that the age of
super annuati on is 58 years and age of conpulsory
retirement is 55 years in the case of the petitioner
However, the petitioner was ordered to be conpul sory
retired before he attain the age of 55 years and hence,
the inpugned order is a stigmatic order which requires
conpliance of provisions contained in Article 311 (2) of
the Constitution of India. Since it was not done in case
of the petitioner, the order is required to be quashed
and set asi de.

9. M. Maj mudar has relied on the decision in the

case of MP. ELECTRICITY BOARD V/S. SHREE BABOO (2002)
9 S.CC 704 for the proposition that if the Screening
Committee had come to a conclusion to retire the
r espondent in public interest on certain supposed
nm sdeneanours and if that conclusion is not arrived at by
the Conmittee on the basis of any materials, it 1is
justiciable for the Court to interfere wth such
concl usi on and when the High Court has set aside such
order, there is no need for the Hon'ble Suprene Court to
interfere in the said order while exercising power under
Article 136 of the Constitution of India.

10. M. Maj rudar has relied on the decision of the
Hon' bl e Suprene Court in the case of S. RAMACHANDRA RAJU
V/'S. STATE OF ORISSA, A 1. R 1995 S.C 111 for the

proposition that "if the order conpulsorily retiring the
enpl oyee i s based on solitary adverse report against him
for one year, earlier and subsequent report show ng that
enpl oyee had neritorious service records was not taken
into consideration, the said order is |liable to be set
aside. The Court has also held in this case that the
entire service record, nore particular, the | atest should
form foundati on for opinion of Govt."

11. M. Majnudar has further relied on the decision



of the Hon'ble Supreme Court in the case of BRIJ MOHAN
SINGH CHOPRA V/'S. STATE OF PUNJAB, A |I.R 1987 S.C
948 for the proposition that while considering the
guestion of premature retirenent it may be desirable to
make an overall assessment of the Governnent servant's
record of last five years, and if the representation is
nade agai nst such adver se remarks and the said
representation is pending, such adverse remarks cannot be
taken into consideration. It is also held in this case
t hat it would be wunjust, wunfair and contrary to
principles of natural justice to retire prematurely a
CGovernent enpl oyee on the basis of adverse entries which
are either not communicated to himor if conmunicated,
the representati on nade against those entries are not
consi dered and di sposed of.

12. M. WMajnudar has further relied on the decision

of the Hon' ble Suprene Court in the case of HC  GARG
V/'S. STATE OF HARYANA, (1986) 4 S.C C 158 for the
proposition that the power of conpul sory retirenent can
be exercised subject to the conditions nentioned in the
rule, one of which is that the concerned authority rmnust
be of the opinion that it is in public interest to do so.
There shoul d be adequate material to show that the State
CGovernment could have formed an opinion on the basis of
such material to the effect that it was in the public
interest to conmpulsorily retire the Governnent servant.
Adverse entries not showing the Governnent servant's
integrity and test of public interest are the rel evant
criteria while taking the decision for the conpulsory
retirement for the Govt. servant.

13. M. Majnudar has further relied on the decision

of the Hon'ble Supreme Court in the case of RAM EKBAL
SHARVA V/'S. STATE OF BIHAR AND ANOTHER, A.|I.R 1990
S.C 1368 for the proposition that "even if an order of
conpul sory retirenent is couched in innocuous |anguage
wi thout meking any inputations against the Government
servant who is directed to be conpulsorily retired from
service, the Court, if challenged, in appropriate cases
can lift the veil to find out whether the order is based
on any m sconduct of the CGovernment servant concerned or
t he order has been nade bonafide and not with any oblique
or extraneous purposes. Mere formof the order in such
cases cannot deter the Court fromdelving into the basis
of the order if the order in question is challenged by
t he concerned Governnent servant."

14. M. Maj nrudar has further relied on the decision
of this Court in the case of | SHMARBHAI MARGHABHAI  PATEL
VI S. STATE OF GUJARAT AND ANOTHER, 2000 (4) 41 GL.R



3201 for the proposition that same material for which the

departmental inquiries were held and punishment was
inflicted upon the Govt. servant cannot be consi dered
again for the purpose of conpulsory retirement. The

Court was of the view that such a course would anmount to
vi ewi ng the puni shnent under the guise of exercise of
powers by the departnent under Rule 161 of the Bonbay
Cvil Services Rules and it cannot be permtted to be
adopted by the respondent as, otherw se, no Government
servant woul d be safe in the hands of the authority.

15. M. Majnudar has lastly relied on the decision

of this Court in the case of MAHENDRA Kl RPASHANKER JOSH
VIS. STATE OF GUJARAT AND ANOTHER, (2001) 42 (1) GL.R
174 for the proposition that if the order is passed on
ext raneous consideration wi thout proper application of
mnd and also by not taking into consideration the
relevant facts and circunstances, such an order is
required to be struck down. The Court has further taken
the view that remark "average" was not such by which it
can be presuned that the petitioner was a 'dead wood' and
it was in public interest not to continue him in
Gover nnent service. The Court has also taken into
consi deration the fact that the order under chall enge was
passed before the petitioner had an opportunity to nmake
ef fective representati on agai nst the adverse remarks and
procedure prescribed by the Governnent for review is al so
not followed before passing the inmpugned order. On the
basis of all these facts, the Court has struck down the
order of comnpul sory retiremnent.

16. On the basis of the aforesaid judgnents, M.

Maj mudar has submitted that the petitioner's service
record was absolutely clear. The earlier adverse renmarks
were not to be taken into consideration as after those
remarks, the petitioner was granted pronotion of derk.
The adverse remark which was made subsequently was al so
not of such a magnitude which would warrant the order of
conpul sory retirenent. He has further submtted that
t hough the order was passed by exercising powers under
Rul e 161 of the Rules, it was definitely in the nature of
puni shrent for which regular inquiry was not held and the
principl es of nat ur al justice were violated. The
respondent has passed the inmpugned order only by way of
vengence, as the earlier order of conpul sory retirenent
was interfered with by the Tribunal. The representation
which was nmade by the petitioner against the adverse
remarks was al so not considered in its true spirit and no
reason was assi gned whatsoever by rejecting the said
representation. The petitioner was only a Head C erk and
it coul d not be said that his retention in the



organi sation could be contrary to the public interest.
In this view of the matter, he has strongly urged that

the i mpugned order is ex-facie illegal, nullity and in
violation of the principles of natural justice and
contrary to the settled legal position and hence, it

deserves to be quashed and set aside.

17. Ms. Archana Rawal, | earned AGP on the other hand

supported the order passed by the respondent No. 2. She
has submitted that considering overall service record of
the petitioner and in view of Govt. Crcular dated

8.07.1987, the respondent No.2 was satisfied on the basis
of materials and, therefore, he passed the inpugned order
dated 31.05.1991 under Rule 161(1)(aa)(i)(l) of B.C.S.R
and, therefore, there is no reason to interfere in the
sai d order.

18. She has further subnmitted that on attainnment of

55 years, the respondent No.2 was required to consider
the service record of the petitioner from 1981 onwards
and, t her ef or e, after consi deri ng the sane, the
respondent No.2 found from the record that in 1982,
char ge of n sappropriation was nmade against the
petitioner in connection wth petrol advance to the
driver of the departnment's vehicle when the petitioner
was serving as Cashier at D.S.P. Ofice, Baroda Rural
Pursuant to the said charge, departnental proceedi ngs
were initiated and charges of misappropriation were
proved. Even whil e confirmng t he char ges of
nm sappropriation, the Tribunal has taken synmpathetic view
to reduce punishnment from conpulsory retirenent to
reduction of four years increment and the said order has

been accepted by the petitioner. As per Covernnent's
guidelines, integrity 1is prine consideration in overal
assessi ng service record of the concerned enpl oyee. She

has further submitted that even in the year 1983 and
thereafter in 1986 & 1987, adverse remarks were nade
against the petitioner and the same were communi cated to
the petitioner which were accepted and no representation
was made by the petitioner. Wth regard to the year 1988
- 1989, adverse remarks were nade in the service record
agai nst which representati on was nade by the petitioner
whi ch was not accepted. On the basis of this entire
service record of the petitioner, the respondent No.2 on
his subjective satisfaction, canme to the concl usion that
the petitioner was required to be prematurely retired and
hence, the inpugned order was passed by the respondent
No. 2 on 31.05.1991.

19. She has further submitted that for the year 1988
- 89 & 1989 - 90, the petitioner remained on |eave for



406 days as petitioner was retired conpulsorily from
service on 08.11.1988 and pursuant to the order of the
Tribunal, he was reinstated in service from 13.12.1989.
Therefore, the said period was treated as |eave and
hence, during this period, there was no adverse renark
agai nst the petitioner as the petitioner was not in
actual service.

20. I n support of her subm ssion, she relied on the
decision of the Hon'ble Suprene Court in the case of
BAI KUNTHA NATH DAS AND ANOTHER V/ S CH EF Dl STRICT
VEDI CAL  OFFI CER, BARI PADA AND ANTOHER, (1992) 2 S.C.C
299 for the proposition that in case of conpulsory
retirement, uncomuni cat ed adver se remarks can be
considered and the opinion of the authority regarding
conpul sory retirement is his subjective satisfaction
whi ch has to be formed on the basis of entire record of
service and that the order of compul sory retirenent does
not anount to puni shnent and hence, principles of natural
justice are not required to be observed in passing of the
order of compul sory retirenent and that judicial review
of the order is open only on grounds of nala fides,
arbitrariness and perversity.

21. She has further relied on the decision of the

Hon' bl e Suprene Court in the case of PRABODH SAGAR V/S.
PUNJAB STATE ELECTRICITY BOARD AND OTHERS, (2000) 5
S.C.C. 630 for the proposition that "there cannot be any

set of guidelines for proving nmala fides. It has to be
ascertained from facts and records of a case. Mere
avernent of nala fides is not enough. It nmust be

supported by facts and the court after scanning the facts
nust cone to its own conclusion.”

22. She has further relied on the decision of the

Hon' bl e Suprene Court in the case of JUGAL CHANDRA SAl Kl A
V/'S. STATE OF ASSAM AND ANOTHER, (2003) 4 S.CC 59
wherein the Hon'ble Suprene Court has held that order of
conpul sory retirenent in public interest should be based
on subjective satisfaction of conpetent authority. It is
open to court's interference only when order is based on
no evidence or is totally perverse. Oder of conpulsory
retirement passed against appellant on the basis of
recomendati ons of Screening Conmittee consisting of high
govt. officials which submtted its report having regard
to entire records including report of one-man conmittee
constituted to enquire into a scandal in which appellant
and others were allegedly involved. It was held on these
facts that compul sory retirenent of the appellant could
not be assailed as arbitrary and unreasonable on the
ground of being based only on the one-nan comittee



report.

23. Lastly, she relied on the decision of the Hon' ble
Supreme Court in the case of STATE OF PUNJAB V/S. GURDAS
SINGH, A I.R 1998 S.C. 1661 for the proposition that
before the decision to retire a Governnent servant
prematurely is taken the authorities are required to
consider the whole record of service. Any adverse entry
prior to earning of pronotion or crossing of efficiency
bar or picking up higher rank is not w ped out and can be
taken into consideration while considering the overal
performance of the enpl oyee during whole of his tenure of
service whether it is in public interest to retain himin
the service. The whole record of service of the enployee
wi Il include any uncommuni cated adverse entries as well.

24, Based on the aforesaid authorities, she strongly
urged that the order of conpul sory retirenment passed by
the respondent No.2 is perfectly valid and | egal and no
interference is called for by this Court and the petition
be di smi ssed.

25. After having heard |earned advocates appearing

for the respective parties and after having gone through
the pleadings of the parties contained in the nenmo of
petition as well as in the Affidavit-in-reply and after
considering the authorities cited before the Court and
after having given ny anxious thoughts to all these
subm ssions and contentions rai sed before the Court, the
Court is of the view that here is a case where the
petitioner was subjected to conpulsory retirenment on
earlier occasion which was chall enged by him before the
Tribunal and the said order was interfered by the
Tri bunal by reduci ng puni shment from conpul sory
retirement to stoppage of four increments for two years.
However, the Tribunal has observed in his earlier order
that even though the concerned Governnment enpl oyee is
i nnocent and is free fromthe intention to defraud Govt.
noney for his personal purposes, the very fact of his
retaining Govt. nmoney wi thout authority constitutes
tenporary misappropriation and the disciplinary authority
is bound to take a serious view of such an occurrence.
Thus, tenporary m sappropriation of Rs.500/for the period
from 28.05.1982 to 12.02.1984 by the petitioner 1is

proved. After considering the over all facts and
ci rcunmst ances of the case and keeping in nmind a chance of
turning a new leaf in his professional life, the Tribunal

has reduced the puni shment from conpul sory retirenent to
stoppage of four increnents for tw years. The nain
argunent of M. Mjnudar is that once the petitioner has
been subjected to conpul sory retirenment and net with the



puni shnment, the sane fact cannot be pressed into service
whi | e passing the inpugned order of conpul sory retirenent
once again based on the sane set of facts and
ci rcumst ances. It is true that adverse renmarks which
wer e made subsequently against the petitioner were not of
serious nature and on the basis of such adverse remarks,
the order of compulsory retirenment could not have been
passed. However, it is not the solitary base of the
order of compul sory retirenment passed on 31.05.1991

26. As far as the contention of M. Maj nudar
regardi ng non-conpl etion of 55 years on the date when the
notice for conpulsory retirenent was issued on the

petitioner is concerned, the Govt. has prescribed
certain guidelines for the purpose of deciding the issue
of compul sory retirement of a Government servant. It is

true that a conbined reading of Rule 161(1)(a) wth the
rel evant Provision of Rule 161(1)(aa) makes it clear that
normally a Governnent servant other than a Cass - |V
servant retires at the age of 58 years. However, the
CGover nirent has considered the question as to what
criteria and procedure should be prescribed to ensure
uniform and equitable application of this provision and
it has been decided, anobngst others, that six nonths
before a Government servant attains the age of 50 years
or 55 years, as the case may be, his record should be
carefully exam ned by the authority conpetent to nmake an
appoi ntnent to the post which he is holding and the
guestion whether he should be retained in service or
retire on his attaining the said age, should be placed
before the review conmittee. Such comittee is nornally
consi sting of head of the departnment concerned and a
Senior Cass | Oficer and from the Adnministrative
Secretary Departnment concerned if whether the committee
cones to the conclusion, as a result of exam nation of
CGovernment Servant's record, that he should be retired
premat urely, it shoul d record reasons for such
conclusion. It is necessary that this process should be
conpleted in each case in about three nonths tinme so that
in the event of retirement being finally decided upon, it
is possible to serve a notice on the Govt. servant
concerned at |east three nonths before the date on which
he attains the age of conpulsory retirenment. Precisely
for this reason, the notice for compul sory retirement was
i ssued on the petitioner on 31.05.1991 and three nonths
salary was paid to the petitioner and the conpul sory
retirement was to come into force with effect from
31.08.1991. This Court is, therefore, of the view that
there is no nuch substance in the contention of M.
Maj mudar that the inmpugned action of the respondent in
conpul sorily retiring the petitioner by virtue of an



order dated 31.05.1991 is contrary to the provisions
contained in Rule 161 of the B.C.S. R

27. There are plethora of decisions which hold that
while considering the case of a Governnent servant for
conpul sory retirenent, the over all service record of the

CGovernment servant is required to be looked into. It is
also an inmportant aspect of the matter that in the case
of a Government servant whose integrity is in doubt, it

woul d be proper to consider himfor premature retirenent,
i rrespective of assessnment of his ability or his
efficiency in work. As far as the petitioner's integrity
is concerned, the Tribunal has in terms held that the
petitioner's retaining Governnment noney w t hout authority

constitute t enpor ary n sappropriation and t he
di sciplinary authority is bound to take a serious view of
such an occurrence. |f the respondent authority takes

into consideration this observation of the Tribunal al ong
with the subsequent adverse renarks which were nade
against the petitioner and also disciplinary actions
taken against him prior to his pronotion, it cannot be
said that the respondent authorities have not taken into
consideration the relevant aspects and have taken an
i ncorrect decision in the case of the petitioner

28. It is well established position in |aw so far as

the issue regarding conpul sory retirement is concerned
t hat t he opinion of the authority in respect of
conpul sory retirenent is the subjective satisfaction of
such authority and the sanme has to be formed on the basis
of entire record of service and such order of conpul sory
retirement can never be termed as punitive order which
requires the observance of the principle of natura
justice. The inportant criteria laid down in Rule 161 is
as to whether the retention of a GCovernment servant on
attaining the age of conpulsory retirement is in public
interest or not. In the case of the petitioner, the
order was passed by the respondent authority on the basis
of t he recomendations of the Screening Conmittee
consisting of high Govt. O ficials who have taken into
consi deration t he entire service records of the
petitioner. Even the Hon' ble Supreme Court in the case
of STATE OF PUNJAB V/S. GURDAS SINGH, A.l.R 1998 S.C
1661 (SUPRA) has held that any adverse entry prior to
earning of pronmotion or crossing of efficiency bar or
pi cki ng up higher rank is not w ped out and can be taken
into consi deration whi |l e consi deri ng the overal
performance of the enployee during whole of his tenure of
service whether it is in public interest to retain himin
the service. Since the charge against the petitioner of
tenporary m sappropriation was established against the



petitioner, his retention in the Governnent Service
beyond the age of compulsory retirement is certainly
adverse to public interest and hence, necessary criterias
laid dowmn in Rule 161 of B.CS R are conpletely
sati sfied.

29. In view of the foregoing discussion, this Court
holds that there is no infirmty in the order of
conpul sory retirenent passed against the petitioner and
no interference of this Court is called for while
exercising its extra ordinary wit jurisdiction under
Article 226 of the Constitution of India. This Court,
however, inclines to show sone |eniency to the petitioner
looking to his age and financi al condition t hat
confirmation of the order of conpulsory retirenment by
this Court would not deprive the petitioner fromavailing
of the pensionary benefits as this order of conpulsory
retirement would operate only in respect of wages and
salaries for which the petitioner was not entitled to,
after the conpletion of 55 vyears being the age of
conpul sory retirenent. However, for the purpose of
calculation of pensionary benefits, the petitioner's
normal retirenent age i.e. 58 years would be required to
be taken and accordingly, the calculation of such
pensionary benefits should be made as if he retired on
conpletion of the normal retirement age i.e. 58 years.

30. Subject to the aforesaid clarification and
direction, the petition is disnmssed. Rule discharged
wi t hout any order as to costs.

[K.A PU, J.]

#Savari ay#

* k k k%



