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ORAL

Dat e of decision: 31/08/ 2004

JUDGEMENT

The appel I ant
Rakshak Sami t

(Per : HON BLE MR JUSTI CE B. J. SHETHNA)

- Vidya Mandir Vali Vidhyarthi Hta

filed wit petitioni.e. Special Gvi

Application No.6470 of 2004 before this court under

Article
reliefs:

(A) Your

(B) Your

(O Your

(D) Your

the Constitution with the follow ng

Lordshi ps may be pleased to issue a

wit of nmandanus or any other appropriate
wit, order or direction, conmanding the
respondents No.1, 2, 3 and 4 herein to
order/direct the respondents No.5 and 6
herein to strictly follow, adhere to and
i mpl enent for the academ c year 2003-04
and in each subsequent academc vyear
hereafter, the GCircular dated 8.9.2003
i ssued by the present respondent No.3

Gujarat Council of Education, Research
and Training pertaining to admission to
standards | to VI in primary schools,
aided or wunaided, in the State of
Cuj ar at ;

Lordshi ps may be pleased to pass a

cease and desist order to restrain the
respondent s No. 5 and 6 herein from
deviating from the adm ssi on policy
contained in the Crcular dated 8.9.2003
i ssued by the respondent No.3 Qujarat
Counci | of Educat i on, Research and
Training and from adopting the benchnmark
of a mnimmof 50 marks for passing in
each subject in standards IIl to VIl in
primary school s instead of benchmark of a
m nimum of 35 marks for passing in each
subj ect ;

Lordshi ps may be pl eased to

permanently restrain the respondents No.5
and 6 herein from hitherto gi vi ng
adm ssion to students in standards 111l to
Vi | in primary schools run by the
respondents No.5 Trust by adopting the
benchmark of a minimm of 50 marks for
passing in each subject;

Lordshi ps may be pleased to issue a



wit of nmandanus or any other appropriate
wit, order or direction, conmanding the
respondents No.5 and 6 herein to review
and reassess the results of 100 students
who have been declared as "fail" by
adopti ng the benchmark of a m ni mum of 35
marks for passing in each subject and to

decl are such students as successful in
light of the Governnment benchnark of 35
mar ks;

(E) Pending admission and final hearing of

the present petition, Your Lordships may
be pleased to restrain the respondents
No.5 and 6 from giving admission to
students in standards I1lIl to VI in
primary schools run by the respondent
No.5 Trust by considering the benchmark
of a mnimmof 50 marks for passing in
each subject;

(F) Pending admission and final hearing of

the present petition, Your Lordships may
be pleased to direct the respondents No.5
and 6 herein to strictly adhere to,
foll ow and i npl ement the adm ssion policy
contained in the G rcular dated 8.9.2003
i ssued by the present respondent No.3
Gujarat Council of Education, Research
and Trai ni ng which stipulated a benchmark
of a mninmumof 35 marks for passing in
every subject and be further pleased to
declare the 100 students in whose case
t he benchmark of 50 marks has been
wongly followed, as successful and as
eligible for adm ssi on to hi gher
standard; &

(G Your Lordships nmay be pleased to pass any
ot her appropriate order as deened fit in
the interest of justice.

2. The learned Single Judge (Coram Jayant Patel

J.), by his judgnent and order dated 15th July, 2004,
dismissed the wit petition. Aggrieved by the sane, the
appel l ant - petitioner has filed this appeal before this
court. The respondent no.3 - @ujarat Council of
Educati on, Research and Training issued circular dated
8th Septenber, 2003 (Annexure-A to the petition) to al
the Principals of the primary schools including the
private schools and District Primary Education Oficers



as well as District Educati on Oficers and t he
Adm ni strative Oficers for its inplenentation. A copy
of the same was forwarded to the Director, Primry
Educati on, Gandhi nagar - respondent no. 2. As per the
said circular, rules for pronotion to the higher class
are framed and under Rule 2 of the said Rules, adm ssion
by way of pronotion is required to be given to the
students who have secured m nimum 35% marks. However,
the private respondent no.5 - Trust was not follow ng the
said circular and giving adnmi ssion on pronotion to the
students who have secured m ni mum 50% passing nmarks in
each subject from Standards 11l to VI in the primry
schools run by it. Bef ore approaching this court, the
petitioner approached the concerned authorities by way of
proper representations but the same renained undecided.
Therefore, at Jlast the appellant - petitioner filed
Special Cvil Application No.6470 of 2004 before this
court and prayed that a wit of mandanus or any ot her
appropriate wit, order or direction be issued to the
respondents no.1, 2 and 3 to direct the respondents no.5
and 6 to strictly follow, adhere to and inplenent, for
the academic year 2003-04 and in each subsequent year

thereafter, the circular dated 8th Septenber, 2003
(Annexure-A to t he main petition) issued by the
respondent no.3 - Council pertaining to admission to
Standards 11l to VI in primary schools, aided or

unaided, in the State of Gujarat and it is also prayed
that the direction be issued to the respondents no.5 and
6 to review and reassess the results of 100 students who

have been declared "fail" by adopting 35% as mi ni mum
passing marks in each subject and to declare them as
successf ul in ['ight of t he Government  Circul ar

(Annexure-A).

3.1t was submitted by | earned counsel Shri Mhta

for t he appel | ant - petitioner that one of the
requi renents of the circular dated 8th Septenber, 2003
(Annexure-A) issued by the respondent no.3 - Council is
t hat m ni num passi ng marks should be 35%in each subject
for admission by way of pronotion to Standards Ill to
VII. Another requirenent under Clause 22 of the said
circular is that any primary school desirous of adopting
its own policy for adm ssion to Standards Il to VII for

promoting its policy would be subject to the conditions
t hat

(1) prior to change in policy, the parents of
the student nust be taken in confidence,
(2) the details of such new policy should be
given to the respondents - authorities
wel |l in advance and



(3) there should be proper and neaningfu

consultation by the District Primary
Education O ficer and District Education
Oficer with the District Education and
Training Centre with the approval of the
State Government in respect of new
adm ssion policy to be franed by any
school .

It was subnmitted by M. Mehta that respondent no.5
Trust, however, decided m ni nrum 50% passi ng nmar ks i nstead
of 35% marks in each subject wthout consulting the
parents and wthout seeking approval of the State
Government and followi ng that standard of 50% mininum
passing marks, it had failed about 100 students who have
got 35% marks or nore than that but |ess than 50% narks,
which is against the circular at Annexure-A issued by
respondent no.3. Therefore, the criteria laid down by
t he respondent no.5 - Trust for its schools of having 50%
passing marks should be declared bad in law and il egal
M. Mehta also subnmitted that the learned Single Judge
conmitted an error in dismssing his petition by hol ding
that if any school, with a viewto naintain the standard
of education, provides any higher criteria which itself
takes care of nmnimum criteria prescribed by t he
statutory authority, then it cannot be said that the said
criteria would be operating harsh or violative of
Articles 14 or 21 of the Constitution of India.

4. However, M. Jhaveri, |earned counsel appearing

for private respondents no.5 and 6 subnitted that the
i mpugned circul ar at Annexure-A dated 8th Septenber, 2003
i ssued by respondent no.3 - Council has no force of |aw,
since it was not issued either by the State CGovernnent or
the Director of Prinmary Education under the provisions of
Bonbay Primary Education Act, 1947 (for short 'the Act").
Al ternatively, M. Jhaveri submitted that the petitioner
could not have strai ghtaway approached this court after
maki ng representation to the authority because the
authority has so far not taken any action in the matter.
He submitted that any action taken by the authority is
appeal abl e under Section 40A(8) of the Act. M. Jhaver

al so subnmitted that the Board has powers under Section 59
of the Act but it does not include constitution of such
research council - respondent no.3. He also subnitted
that under Section 54, the State Government has power to
give to District School Board, all such directions as it
may consi der necessary in regard to any matter connected
with primary education including the adm ssion by
promotion and the District School Board shall have to
conply with such directions issued by the State



Gover nnent . It does not include Resear ch Counci
respondent no.3. M. Jhaveri also subnitted that to run
a private school is a fundanental right guaranteed under
Article 19(1)(e) of the Constitution and relying on the
majority judgnent of the Hon'ble Suprene Court in the
case of MODERN SCHOOL vs. UNFON OF INDIA AND OTHERS
reported in (2004) 5 SCC Page 583, M. Jhaveri subnitted
that it being a private school, it is subject to
reasonabl e restriction. Therefore, iif the respondent
no.5 - Trust has decided to keep 50% ni ni mum passi ng
marks for Standards I1l to VIl in the schools run by it,
then this court cannot interfere with such criteria laid
down by the Trust because it is for the betternent of the
students.

5. However, | earned AGP Shri  Abichandani, on the
witten instructions received from respondent no.4,
stated that the Governnent has not received any proposa
from the respondent no.5 - Trust seeking approval of its
policy of 50%

6. Havi ng heard the | earned counsel for the parties,

we are of the considered opinion that respondent no.3
Council is duly constituted by the Government itself and
when it had issued circular at Annexure-A dated 8th
Sept enber , 2003 for its inplementation to all the
Principals of the schools, the District Primary Education
O ficers, District Educat i on Oficers and t he
Admi nistrators, then the sanme is binding to all the
private schools also irrespective of the fact that
whether it is religious mnority or not. Copy of the
said circular was already forwarded to the Director
Primary Education, Gandhi nagar. It is unfortunate that
t hough before approaching this court, the petitioner has
nmade several representations to the conpetent authority,
the sane coul d not be decided inmediately. Ther ef or e,
the petitioner had to approach this court by way of wit
petition.

6.1C ause 22 of the said circular provides that for
maki ng any change after consultation of the parents, the
approval has to be sought for. However, M. Jhaver
submtted that this criteria of 50% marks was very nuch
there since 1998 with the consultation of the parents of
the students studying in their schools. Therefore, there
was no question of seeking any approval. It may be that
the respondent no.5 - Trust may be having this criteria
of 50% passi ng marks since 1998 but after issuance of the
circular at Annexure-A in 2003, it was incunbent upon the
respondent no.5 to seek the approval of the State
Government which is admttedly, not done. Rule 2 of the



Rul es of admi ssion by pronotion to the higher class from
Class Ill to dass VII nmentioned in the said circular
makes it clear that admi ssion by pronotion is required to
be given to the students who had secured m ni mum 35%
marks in each subject. |If that is the requirenent for
giving adm ssion by promotion to Class Il to VII, then

the respondent no.5 is bound to follow the said circul ar.

It cannot say no to the circular sinmply on the ground
that it was at the nost administrative instructions
i ssued by the authority which is not empowered under the
Bonbay Prinmary Education Act. No private school w thout

t he approval of the conpetent authority can have its own
different criteria for pronotion to the higher classes.

At least, up to Standard VII, no school can have
different criteria for mnimumnmarks. O herw se, m nimum
marks of 35% as laid down by the Governnent, frustrates
the idea of giving education to nore and nore students of

the State as primary education is very nuch needed for
the students who are to get nore than 35% of marks. [t

is true that respondent no.5 may be having 50% of mi ni mum
passi ng marks for adm ssion by pronotion to Class IlIl to
VIl for the betterment of students but that is against

the said circular. The judgnent of the Hon'ble Suprene
Court in the case of MODERN SCHOOL vs. UN ON OF | ND A
AND OTHERS reported in (2004) 5 SCC Page 583 is sought to
be relied wupon by Ilearned counsel Shri Jhaveri for
respondents no.5 and 6. M. Jhaveri read out para 41 of

the said judgment which is a mnority view of Hon'ble
S.B. Sinha, J. Hence, no reliance can be placed on it.

Simlarly, judgnent of the Hon'ble Supreme Court reported
in AR 2004 SC Page 1861 will have no application to the

facts of this case. Therefore, we have refrained
ourselves from dealing with the sane in detail. Suffice
it to say that, it was a case arising out of adnmission to
pr of essi onal ( Engi neeri ng) col | eges wher e Al CTE

prescribed two nodes of adnmission. As stated earlier, in
the instant case, the criteria of mininum passing narks
of 35%is changed by respondent no.5 - Trust for its
schools to 50% marks for the primary schools from
Standards 11l to VII for which there is a circul ar issued
in 2003 and no school can be allowed to act against the
circul ar i ssued by t he authority which is duly
constituted by the State Governnent. In view of the
above discussion, we are of the considered opinion that
the learned Single Judge committed grave error in
dismissing the wit petition by holding that if any
school, in order to maintain the standard of education
provides any higher criteria, which itself takes care of
mnimmcriteria prescribed by the statutory authority,
it cannot be said that the said criteria wuld be
operating harsh or violative of Articles 14 or 21 of the



Constitution.

7. 1n view of the above discussion, this appeal is
allowed and wit petition i.e. Special Gvil Application
No. 6470 of 2004 filed by the appellant - ©petitioner is
accepted and the respondents no.1 to 4 are directed to
i ssue necessary directions to the respondents no.5 and 6
to strictly follow, adhere to and inplenent the circular
dated 8th Septenber, 2003 for the acadenic year 2003-04
and onwards issued by the respondent no.3 - Council for
giving adm ssion to the students from Standards |11l to
VIl in all the primary schools run by Respondent No.5 -
Trust in the State of Gujarat at the earliest, preferably
within one week from the date of receipt of this
judgrment. This judgnent was pronounced in the open court
and a copy of it be given to |l earned AGP Shri Abi chandan
for t he respondents no.1 to 4 for its inmmediate
i npl enentation. There shall be no order as to costs.

( B.J. Shethna, J. )
( MC Patel, J. )

hki



