IN THE HIGH COURT OF SIKKIM

CIVIL REVISION PETITION NOS.3, 4 and 5 OF 2004

Smt, Mala Rana Patra,

wile of lade Ko Patra,

Clo Flimal India Photo Offset,

Namunaan, Gangtok,

resident of Development Area,

Gangtok, PO, & PS5, Gangtolk,

Sikkim. Petitioner/
Judgment Debtor.

VERSUS

State Hank of India, & bank
constituted under the State Bank of
India Act, 1955 having its local
Head Oflice al No.1 Miuddleton Street,
holkata and having its branch
amongst other places at Gangtok, in
the Fast District of Sikkim.
Opposite Party/
Decree Holder.

[For the petitione: /
Judgment debror : Mr. N. K. P. Sarral, Advocate.

For the Opposite Party/
Decree Holder Mr. A. Moulik assisted by Miss

hessang hki Bhutia,
Advocales.

PRESENT: THE HON'BLE SHRI JUSTICE N. SURJAMANT SINGH, JUDGE.

Dat= of judgment: 3™ September 20604.
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SINGH, .

These thoree cases involved common question of fcts

and laws and interrelated cach other and, that bemng 1he
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position, these cases were taken up for hearing jointly and
accordingly, these cases are finally disposed of with the

[ollowing common judgment and order.

2.  The facts of the cases, in a shorl compass, arc as
tollows: -
i The State Bank of India as plaintiffs, for short, the

respondent Banlk herein, initially instituted three money suits
against the delendant Himalindia Photo Offsel (Himalindia
Publications Pvt. Lid.) represented by the petitioner, Smit.
Mala Rana Patra, for short the Jdudgment Delblor herein,
under Civil Suil Nos.60 of 1988, 61 of 1988 and 69 of 1985
which were decreed on 21 August 2000 by the trial Court in
Lhe following order:

i)  Decree for Rs.2,85 506.04 with PI and FI @ 12.5%
per annum with effect from 4.5 1988 in Civil Soil
No.B0 of 1988,

[1i] Decree on admission for Rs, 1,48 537.98 plus Pl and
FI fal 12.5% per annum with effect {from 4.5, 1988 in
Civil Suit No.61 of 1988,

(111} Decree on admission for Rs.3,67,741.69 plus Pl and

FU @ 12.5% per annum w.e.f. 4.5, 1988 in Civil Suil
No.62 of 1988."

11) In the meantime, the Judgment Debtor Mr. Ram
Patra, the owner and proprictor of the said Himalindia Photo
Ollset, died. His wife, the present petitivner namely, Smt,
Mala Rana Patra and his daughter, Miss Ekta Patra were

made partics in the connected execution cases, namely Civil
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Execution Case Nos7 of 2000, 8 of 2000 and 9 of 2000
respectively,  In the course of the execution procecdings, the
properties within the press premises were attached and in
that regard, an attachment report was Gled in the execuling
Court and therealter, on the praver of the decree holder (the
respondent Bank hercin) sale order was passed and Pleader
Commissioner was appointed for inventory and valuation of
the propertics by an approved valuer and accordingly, the
Commissioner submitted his report on 28 November 2002
and the Court below passed the proclamation of sale order i
respect of the attached properties of the Judgment Debtor on
Lo™ December 20002 and, as the property could not be sold
due to shortage of time, another date of issue of [resh sale
order was lixed on 24% Febry ary 2003 and apart from that
the sale L;I_'[l'[‘.r was returned unexceuted and accordingly, the
tase was hxed on 7 March 2003 for taking steps. However,
on 7 March 2003, no step was taken by the Decree Holder
and thercfore, those three execution cases were dismissed on
the same day, i.e. on 70 March 2003, Therealter, the Decree
Holder filed applications on 16 July 2003 before the Court
below for restoration of these three execulion cases and those
petitions were registered as C.M.C. Nos.20 of 2003, 21 of
2003 and 22 of 2003, The Judgment Debtor, petitioner

herein, resisted the petitions by filing written ebjections. The
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Decree Tolder also filed another separale applications on 71
November 2003 in support of the said three restoration
petitions  already  filed on  16% July 2003 1o which the
Judgment Debtor, the petitioner ‘herein, also filed written

objections,

3.  Upon hearing the parties, the learned Court below
passed the impugned orders dated 13 February 2004 in the
connected Civil Mise, Case Nos.20 of 2003, 21 of 2002 and 22
of 2003 thus setting aside the orders dated 7™ March 2003
passcd in the connected Civil Exccution Case Nos. 7 ol 2000,
& of 2000 and 9 of 2000 respectively thus restoring the same
Lo its original execution cases. Being agerieved by the related
impugnc& orders dated 13 February 2004, the Judgment

Debtor, petitioner herein, filed these three revision petitions.

4, Supporting the case of the petitioner, Mr. N. K. P.
Sarral, learned counsel submitted that the learned Court
l}t]uwlltrul acted illegally and with material irregularity in
exercise of its jurisdiction in restoring the related execution
cases which were dismissed on 70 March 2003 inasmuch as
the petitions for restoration of the execution cases filed by the
Decree Holder-Bank are not maintainable in the eve of law
and cven the Decree Holder is aggricved by the dismissal

orders, he ought to have preferred an appeal under Order
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XL Rule 1ija) of the C.P.C as the case of the Decree Holder
shall be covered up by the provisions of Rule 105 and 106 of
Order XXI, and that such petition is to be filed within 30 days
from the date when the applicant had knowledge of the order,
but in the case in hand, there is 130 days delay in filing the
said petitions as the same were filed on 16% July 2003
[petitions dated 15 July 2003). According to Mr. Sarrs f. the
mpugned orders dated 7o March 2003 are final orders ard
a8 such no gquestion of restoration or revival of the case shall
ever arise and the only remedy available to the Decree Holder
Bank is to file/and prefer an appeal under Order XLII Rule
LWia) of the C.r.o. It was also contended by Mr. Sarraf,
learned counsel  that there is no whisper in the said
restoration applications about any provision of law under
which the Decree Holder Banlk sought for restoration of Lhe
related cases which were dismissed on 7 March 2003 an
that in the instant cases, the Article 137 of the Limitation Act,
1903 cannol be invoked in view of the existence of related
provisions of law for an appeal or for sefting aside |he
impugned orders within 1he prescribed period of limitiation of
30 days as laid down under Order ALHI read with Order XX
of the C.P.C. It was also contended by the learned counsel
that the Decree Holder Bank took advantage on its own

wrongs i liling restoration petitions which is nof permissibile
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lollowing decisions of the law laid down by the dillerent High

Courts of the country; -

1 Bajrang Rai & ors, v. Ismail Mian & ors.
reported in AIR 1978 Patna 339,

i) Bhaktisara Ramanuj Das v. Bouri Bandhu
Panda reported in AIR 1963 Orissa 160.

i}  Smt. Bimla Devi v. Aghore Chandra Mallick &
ors. reported in AIR 1975 Calcutta 80,

iv] Khoobchand Jain & anr. v. Kashi Prasad & ors.
reported in AIR 1986 Madhya Pradesh 66.

6. MNow, this Court is to sce and examine as to whether the
impugned orders dated 7% March 2003 suffer from illegality
Or INCOTTECINess, or unpropriety or whether, the learned Cour
below exercised its jurisdiction vested in law legally or with
material irregularity or, without jurisdiction and whether, the
present petitioner, Judgment Debtor could make oul a ease 1o

justily the interference with the impugned orders or not?

7. For just determination of the real points in controversies
between the partics this Court regquire 1o see the related
provision of law laid down under Order XXI C.P.C. In the
cases in hand, the Chapter pertaining to resistance o delivery
of possession to Decree Holder or purchaser contained in
Fule 97 to 106 of Order XX1 C.P.C. read with Rule 58 of it are

relevant and accordingly, the related rules are quoted Lelow: -
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RESISTANCE TO DELIVERY OF POSSESSION
TO DECREE HOLDER OR PURCHASER

7. Reslstance or obstruction to posscasion of immovable properly

(1] Where the holder of a decree for (he possession of
rmmovible property or the purchaser of any such property sold in
execufion of a decree is resisted or obstructed by any person in
vblaining possession of the property, he may make an application
to the court complaining of such resistance or obstruction.

[ Where any application 18 made under sub-rule 1),
the court shall proceed to adjudicate upon the application in
accordance with the provisions herein contained,

98, Orders after adjudication

99. Dispossession by decree holder or purchaser
(4 e e R G e e R e

100. Order to be passed upon application complaining of
disposacasion

101, Question to be determined

102. Rules not applicable to transferee pendente lte

103. Orders to be treated as decrees

104. Order ander rule 101 or rele 103 to be subject to the result of
pending suit

105. Hearing of application

[1] The court, before which an application under any ol
the foregoing rules of this Order is pending, may fix a day [or the
heaning of the application,

2] Where on the day fixed or on any other day to which
the hearing may be adjourmned the applicant does nol appear when
the case is called on Jor hearing, the court mayv make an Onder
that the application be dismissed.

i35 Where the applicant appears and the opposite party
to whom the notice has been issued by the court does not IR
the court may hear the application ex parte and pass such Order
as it thinks fir.

Explanation : An application referred to in sub-rule (1)
includes a claim or ohjection made under rule 58,

106. Seiting aslde orders passed ex parte, ete.
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i1 The applicant, agamst whom an Ceder is maede
unider sub-rule [2) of rule 105 or the opposite party spainst whom
ann Order is passed ex parte under sub-rule (3} of that rule or
under sub-rule (1) of rule 23, may apply to the court tw set aside
the order, and if he satisfes the court that there was sullicien
cause for his non-appearance when the application was called on
tor hearing, the court shall set aside the order on such terms as to
cusls or otherwise as it thinks fit, and shall appeint a dav for the
turther hearing of the application.

2) Mo Order shall e made an an apphcation under sub-

rule (1] unless notice of the application has been served on the
other party.

{3} An applicabon under sub-rule [1) shall be made
within thirty days frem the date of the order, or where, in the case
of an ex parle order, the notice was not duly served, within thirey
days from the date when the applicant had knowledpe of the

arder.”

B. A bare reading of the above provision of law shows (hat
the chapter deals with the matter or petitions filed by the
Decree Holder or the purchaser before the executing Court
complaining any resistance or obstruction 1o delivery  of
possession of the property in question, and the related orders
to be passed by the executing Court after adjudication and
hearing of such applications and setting aside of orders
passed ex-parte ete, cte. including any claims preferred to or,
any objection to the attachment of, any property attached in
exceution of a decree and adjudication of such elaims sl
objections.  Therefore, a plain reading of (these provisions of
law shows that the provisions of Rule 105 and 100 of Onder
XXI are not applicable in the instant case, in other words, the
pelitions for restoration of the execution cases filed by the

respondent, Decree Holder Bank shall not be governed by the
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I |
said Rule 105 and 106 of Order XX C.P.C. For proper
|

adjudication of the present legal issue, this Court reguire o
see the nature of the orders of dismissal and accordingly, it is

quoted below:

“Orders dated 7.3 2003 Decree Holder present through

Ll Addvocale Miss Kessang Diki Bhutin.
J.Ds. absent.
Today the date is lixed for taking
steps by the decree holder. However no
steps have been taken by the decrer

holder, Case stands dismissed,

Pronounced in open Court,™

2. From the available materials on record as well as the
orders dated 7 March 2003 mentioned above, it 15 seen that
the executing Court had already issued proclamation amd sale
order in respeet of the attached properties of the Jud gment
Debtor for which the Decree Holder was required fo take
steps, but, the Decree Holder did not take steps and
accordingly, the cases were dismissed despite the presence of
the learned counsel for the Decree Holder on 7" March 2003,
According Lo me, there is no specific provision in the Code of 1
Civil Procedure for recalling such type of dismissal orders or
[or Testoration of the exccution cases which were dismissed,
or lur selting aside the dismissal orders when the Decree
Holder failed 1o take necessary  steps as directed by the

Executing Court. Tt may be mentioned that those related
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three exceution eases were not dismissed on the date lixed for
hearing of any application.  Considering the nature of (he
petitions filed by the Decree Holder for restoration of those
exccution cases, | am of the view that those applications
shout be treated as an application under Section 151 of the
C.P.C. and accordingly, those petitions are maintainable in
the eye of law, The submissions of Mr. N. K. P. Sarraf,
learned counsel that the Decree Holder ought 1o have
preferred an appeal under Order XLHL Rule 1{ja) of the C.1.C.
or, revisions or that, the cases of Lthe Decree Holder shall be
covered up by the provisions of Rule 105 and 106 of Order
AXRD and any petition in that regard is to be filed within 30
days ete. holds a little water, According to me, the case-laws
cited and relied upon by the learned counsel, Shri N, K. P
Sarraf do not help the case of the petitioner-Judgment
Deblor. So far the question of delay in filing those restoration
petitions as contended by Mr, Sarraf, learned counsel, | am of
the view thal the Decree Holder had shown cogent and
sufficient reasons for certain delay of about 136 days from the
date of the order of the dismissal in the restoration petitions
ated apart from that, the cases of the Decree Holder shall Le
covered up by the provision of the law laid down under Article
137 ol the Limitation Act, 1963 which provides and prescribes

the period of limitation of 3 [three) vears in respeet of any
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other application for which no pertod of linntation is provided
elsewhere, when the right to apply accrues, | am dlso of the
view that a mere omission of provisions of law or non-
mentioning of specilic sections of law like Section 151 of the
C.P.C. in the related petitions, i.e. the ﬁ:slumlinu petitions in
the instant cases shall not defeat the judicial procecidings and
it shall also not cayse any prejudice to the opposite party
when the petitions  contained the detaled facts  and
circumstances of the cases. The Patna High Court had also
dealt with a similar matter [legal issue in a case between Smet.,
Renu Kumari v. Vishwanath Chaudhary & anr. reported in

AIR 1983 Patna 66 whercin the Patna High court held thiys —

“2.  The only ground, on which the execuling Court has
refused (o exercise jis Jurisdiction has been given in the
impugned order as the non maintainability of the restoration
application under Section 151 of the Cival PC. (hereinafter
veferred to as ‘the Code’). The learned Execrution Munsif has
been under an impression that the appheation for restoration
would be governed by the provision of Order 21, Rule 106 (1] af
the Code and thes efore, Section 151 cannot he attracled,
Order 21, Rule 106 (1) lavs down, inter alia, that "the
applicant, against whaon an order is made under sub-ryle (2] of
R 10505 0 may apply to the Court to set asjde the order [ex
parte order], and if he satisfies ihe Court that there is
suflicient cause for his non-appearance when the application
was called on for hearing lunderlining is mine for the sloe of
emphasis], the Court shall set nside the order on such terms
A8 Lo cosly or otherwise as it thinks It and shall appoine day
for the Turthes hearing of the applivaiion,™  The period  of
limitation of thipty days has been prescribed in sub.pule {3) of
Fule 106 for the Wing of an application under sub-rule (1) It
s manifest from the languape of Rule 106 (1] that the
application contemplated by this provision is, inter alia. wilh
regard 1o the selting aside of an ex pauty order under the
Movisions of B, 105 12). It is pertinent, therefore, to quote the
Language of the aforesaid provision. 1 reads thus: -

"Where on the dav fixed or on any oether dav to which the
hearing may he adjourned the applicant does not AP when
thelcane is callsd o lor hearimgs, the Court mmy make i orde;



2004:SHC:22


lhal the application be dismissed.” There can be no ambuguity
about the interpretation of this particular statutory provision,
It envisages the dismissal of an application for default if on the
clate fixed for the hearing of the application the applicant fils
1o appear. The date of dismissal therefore, in this provision is
referable to the date fixed for the hearing of the application. In
the instanl case the date on which the execution case was
dlisrmisaedd namely, 2-6-1981 was not the date fixed for the
biearing of any application. The execution cane was dismissed
simply on the ground that Talbana ele., attachmen! processes
aned sale proclamation processes had not been duly filed by the
petitioner-decree holder, Mr. Tara Kant Jha, learned Counses]
for the judgment-debtor opposite party contended that there
was nothing 10 be heard and all that was to be done was a
mere fechnical procedural requirement what had ot been
camplied with on that date. Assuming this argument to he
vorrect, on submissions made by the leamned Counsel. it is
quite clear that the dismissal on 2 June, 1981 was not an
iceaunt of any ground mentioned in Bule 105 (2}, fur if there
was anything to be heard no date could have been fixed fo
hearing. Bur | am afraid, the arpument of Mr Jha is
tallacious. It may not always be a mere technjeal procedural
responsibility 1o be discharged by the petitoner, but wfler the
filing of the valuation list, if any, the Court below ey have to
hear the partics on such matter at least as provided in Rule
105, Therelore, it cannot be said that in cases of this nmature,
i no circumstance, can sub-rule {1} of Rule 105 be applicable.

3. He that as it mav, leamed Counsel for both the
Parties are agreed that on the facts and in the clrcumsiances,
as discussed above, Rule 105 (2] has abzolutely nn application
#nd therefore, the petitioner was not enjoined in law to file ANV
Application under sub-rule 1} of Rule 106 within the period of
limitation prescribed in Rule 106 (3. The application under
Section 151 of the Code is, therefore, legally maintainable anid
the Court below must be held to have [ailed to exercise irs
Jurisdiction vested in law in not poing inte the merit of the
application fled by the petitioner.™

10, As discussed above, the related orders of dismissal
dated 7% March 2003 passed by the executing Court in the
connecied Civil Execution Case Nos.7, 8 and 9 of 2000 ae
not appeal-able under Order XL Rule lja) as the said

restoration petitions cannot be teated as applications under

sub-rule (1) of Rule 106 of Order XX or, under sub-rule (1} of
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Rule 105 of that Order. According to me, the cxeculing Court
rightly invoked the provision of law laid down under Section
131 of the C.IC. while passing the impugned order dated
13 February 2004 in the connected cases and there is alsa
no delay in filing the said restoration petitions by the Decree

older,

11. The case records and the related documents show that
the money decrces were Passed about 4 years back, iL.e. on
21" August 2000 and the Judgment Debior is a defaulter who
has taken public money for their business and e sald
decree was an admission-decree  and even aller the decree
was passed, the present Judgment Debtor had for scversl
times agreed to ray the decreetal dues on installinent basis
but, she never paid as alleged by the ]J[.‘[‘.T’Et.l'Erﬂ:_i{.‘r which is
not confronted or disputed by the Judgment Debior and the
maney involved in those three execution CASEes 18 In lerms of
lakhs of rupees which is public money and the Judgment

Debtor has not_paid any money even 4 single paise towards

the satisfaction of the decreetal money,  Be that as i may,
suffice is made with the above observations and discussions
to opine that the present J udgment Debtor, petitioner herein
could not make out a case 1o Justify interference with 1he

impugned orders dated 13 February 2004 passed by the
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executing Court below., [ am of the view that there is T
infirmity or tHegality i e impugned orders, |5 the resul,
these three revision  petitions  are devoid of merit and
accordingly, these are dismissed with o cost ol Rs.5,000/
(Hupees five thousand}, thus affirming the mmpugned orders
Passed by the leared Court below., [t is made clear that the
said cost of Rs.5,000/- shall be treated as part of the funds of
the Bar Association of Sikkim for which the peiitioner shall
deposit the said cost of K5.5,000/- with the General Secretary

of the said Bar Association within 2 (two) weeks from Lorelay.

Despite the dismissal of these three revision petitions, I am
constrained o  make the  following directions g

observationg: -

12. The executing Court is directed to dispose of the related
three execution cases expeditiously in accordance with the
law ard the Registry of the Court s directed to transmit the
related case records (o the Court below ilﬂﬂ'lt:-[]iﬂtl']_‘f.
Sdy-
( N. S. Singh )

Judge
03-09.2004

gyt

B
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