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Present:  Mr. Dinesh Agnani. Advocate for the petitioner.
Ms. Monica Sharma, Advocate for the respondent.

+ CW 4386/2003

The petitioner is the perpetual lessee of plot No.A-50/2 and A—50f3\.
Okhla Industrial Area Phase-I1 in pursuance to the duly e)gecpted registered lease deed
dated 4.12.1970. The petitioner started manufactuting of paint and chemicals from the
said plot. However, in the year 1996, the issue of cartying on manufacturing activity
of hazardous nature in these areas was considered by the Supreme Court in M.C.

Mehta v. Union of India & Ors.. AIR 1996 SC 2231 and itwwas held that such

hazardous and obnoxious industries are not permitted to operate in Delhi by
provisions of Master Plan and were thus to be relocated and shifted.

In pursuance to the aforesaid directions of the Supreme Court, orders
were passed by the competent authorities on 27.9.1996 for closure of the industrial
operations and the petitioner claims that he shifted the industrial activity to a new
location from 7.1.1997.

The petitioner wrote a letter to respondent No.l DDA seeking
permission to mortgage the plot in favour of Allahabad Bank in view of the
provisions in the perpetual lease deed requiring such prior permission for mortgage.
Since there was no response to the said letter, the petitioner sent reminders but to no
avail.

The request of the petitioner was rejected by respondent No.1 vide letter
dated 22.6.2000 on the ground that the petitioner indust;'y fell within the list of
hazardous industries. The petitioner vide its letter dated 14.7.2000 responded to the
same stating that he had already shifted the industty to Faridabad and the plots were

used only for storage. The Registration Certificate of the unit in Faridabad was also
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trle request of the petitioner vide letter dated 12.1.2001.

Some communication took place between Allahabad Bank and
liespondent No.1 on account of the fact that Allahabad Bank claimed rights as a
Aloxtgagee in respect of the plot in question while the DDA stated that they had not
gfranted any such permission.

The writ petition has been filed by the' petitioner seeking directions
Jgainst the respondent to consider the application of the petitioner and to grant
flermission to mortgage in terms of clause IT (3)(b).

In the counter affidavit filed by the DDA it has been stated that
ﬁﬂermission was earlier granted to the petitioner to mortgage the plot in favour of
elhi Finance Corporation on 7.12.1970 but the permission could not be granted at
the request of the petitioper on 12.6.2003 as on inspection it was found on 22.5.2003
that the uonit is continping to store paints and varnishes and a small workshop for
thixing and matching of paints is existing. It was claimed that the business being
damried out by the petitioner was under the category of obnoxiousﬁazardous
ifdustries. |

The learned counsel for respondent on the last date of hearing relied
Jpon the Delhi Master Plan - 2001 and invited the attention of this court to Group H
ihdustries. Item No.7 deals with paints. The relevant extract is as under: | |
“Group-H

INDUSTRIES PROHIBITED WITHIN UNION
TERRITORY OF DELHI

{a) HAZARDOUSNOXIOUS INDUSTRIL UNI'TS
CELLULOSIC PRODUCTS
xxx

XXX XXX
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varnish (other than litho

varnish) vamish removers,

turpentine and turpentine

substitutes”

A query was thus put to learned counsel for the respondent as to whether
shops selling paints are permitted or not. Leamned counsel replied to the same stating
that the same would fall within the category of commer;:ial activity. This aspect hz_as
been examined by the learned counsel for the respondent and the same position is
reiterated today.

The effect of the aforesaid is that on one hand it is not disputed that paint
shops can be run in these areas and would not be categorized as hazardous industries
under Group H but if storage of paint and mixing takes place, the same would be
hazardous.

1 fail to appreciate the aforesaid submission in '\.liew of the fact that the
fress business of sale of such paint would require ité storage. The mixing and
matching of paints takes place through machine.s or otherwise and it is not being
shown as to how mere storage can be hazardous while storage and sell would be
commercial.

Learped counsel for the petitioner states that the petitioner has already
filed an'undertaking before this court dated 10.11.2003 undertaking that the property
shall be used only for storage and mixing and matching and no manufacturing activity
would be catried out in the premises.

Learned counsel for the respondent at this sfage states that in the counter-
affidavit it has also been stated that thé petitibner has not given Form D aﬁd
completion certificate as also an affidavit to the effect that the plot ha;not been sold.

Learned counsel for the petitioner states that the petitioner has already

informed the respondent that in a fire. documents of the petitioner were lost and the
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since admitiedly e case of the petitioner was found in acpondance with Taw oo grang
of permission earlicr when sweh permission wis medimizad.

1 find force in the contention of leamed counsel for the petiticoer in view
ol the permission earlior gmnted by the DDA when all these mabers winld have been
examined in view nﬂ'j';;g?m'ﬂﬂutﬂ‘ﬁqr of documents of the petitioner.  n = far gz U
aflidavit 9o be il with the cespondent is concerned. Tesmed counsel for the
petitiaher states thal the affidavit shall be fited within a week from today

In view of the sforesmd. o wilt of mandsmus s Tsved directing the
tespabdent to 15500 the necessary permission. to. mortgage in respect of the plot in
guestion in fvow of Allababad Bank, Scindin House, Mew Delln within thive weels
from 1odny subijed o the pefitioner submitting the wadeitaling as aforesnid

Vmatics gre 2l o bear thelt own oosts
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