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ORAL JUDGEMENT

1. This revision application is preferred against
the judgment and order dated 6.12.1997 of |Id. Addl.



Sessi ons Judge, Bharuch, Canp at Raj pi pala pronounced on
8.5.2003 in Crimnal Appeal No. 26/1997 whereby the Id.
Addl . Sessions Judge confirnmed the conviction of
appel l ant for the charges under sec. 279 and 304A of I PC
and under sec. 177 and 184 of Bonbay Modtor Vehicles Act
in Crimnal case No. 726 of 1993 by the |d. J MF.C
Val i ya.

2. The facts leading to the filing of this revision

application can briefly be stated that the incident
occurred on 5.4.93 at about 7.00pm near village Mriyana.
It was the case of the prosecution that the appell ant
driving Tractor No. GJ-16/2291 together with Tractor
Troll'y No. GIC 9853 enpl oyed by one Shri Jashwant si ngh
Tajusing was conming fromthe field and was going towards
the road of village Moriyana. The deceased Naresh
Chandr asi ngh was playing on the road was aged about 5
years. As per the prosecution case, due to rash and
negligent driving by the applicant of the above said
Tract or deceased Naresh Chandrasi ngh was hit and col lided
on the left side of the Tractor and was dragged with the

Tractor for about 15 ft. The deceased Nar esh
Chandrasi ngh received serious injuries on the head and
died on the spot. Uncle of the deceased Shantil al

Ransing filed a conplaint before the Valiya Police
Station on 5.4.1993 at 19.00 hrs. Upon conplaint being
filed, an offence was investigated and charge-sheet cane
to be filed agai nst the present applicant in the Court of
Judicial Magistrate First Class, Valiya for the offences
puni shabl e under sec. 279, 304A of the IPC as well as
for the charges under sec. 177 and 184 of the Bonbay
Mot or Vehicles Act. After examining 5 to 6 w tnesses and
after recording plea of not guilty of the applicant, Id.
Judi cial Magistrate First Class, Valiya heard both the
parties and cane to the conclusion that the applicant was
liable for the offence commtted by himfor the charges
under sec. 279 and 304A of |PC and under sec. 177 and
184 of the Bonbay Mdttor Vehicles Act. After recording
conviction, I|d. Magi strate sent enced t he pr esent
applicant for R/l of three months and inmposed fine of Rs.
500/-, in default, to wundergo one nonths S/I for the
of fence proved under sec. 279 of IPC.  Ld. Magi strate
al so sentenced the present applicant for R/l of one year
and fine of Rs. 500/-, in default, to undergo one nonth
S/, for the offence proved agai nst hi munder sec. 304A
of IPC. For the offence proved against the applicant
under sec. 177 and 184 of the Bonbay Mdtor Vehicles Act,
the Id. Magi strate inposed fine of Rs. 200/- upon the
applicant and in default, to undergo 10 days S/1I.

3. Being aggrieved and dissatisfied by the above



sai d judgnent and order of I|d. Magi strate, Valiya in
Crimnal Case No. 726/ 1993, the applicant filed an
appeal in the Sessions Court at Bharuch being Crimna
Appeal No. 26/1997. After hearing the applicant and the
State vide his order inmpugned dated 8.5.2003 Id. Addl.
Sessi ons Judge, Bharuch Canp at Raj pi pala was pleased to
di smi ss t he appeal and confirmed the judgnent of
conviction sentencing the applicant and hence, this
revi sion application.

4. This revision application was adnmitted by the

order of this court recorded on 21.7.2003. Ld. advocate
M. Brahnmbhatt requested this Court to take wup this
matter for final hearing perenptorily because he intended
to restrict his submssion with regard to the quantum of
t he puni shrent . So, the matter is fixed for fina
heari ng today.

5. Ld. advocate M. Brahnbhatt for the applicant
and Ms. Shah |d. APP were heard.

6. So far as the nerits of the case is concerned, no

subm ssions made by the |d. advocate for the applicant
but the submi ssions were restricted only for the quantum
of the punishnent awarded to the applicant. Ld.
advocat e for t he applicant placed on record the
affidavits filed by ori. conplainant Shantilal Ransing
Vasava and eye w t nesses Chhitubhai Abhesi ng and Amarsing
Ransang. Affidavits are sworn in before the Registrar
Cvil Court, Zaghadia on 29.5.2003. These affidavits,
upon the request of the Id. Advocate for the applicant,
are taken on record. On the strength of t hese
af fidavits, Id. advocat e for the applicant has
vehemently urged that between the conplainant and the
appl i cant -accused conproni se has taken place. Accused as
wel |l as conplainant's fanm |y bel onged to the sane vill age
and sanme caste. My attention also drawn to the facts
mentioned in the affidavits that for the death of Naresh
Chandrasingh in the incident, the father of the victim
has been awarded conpensation by MAC Tribunal, Bharuch
It is also contended that wife of the applicant is
suffering fromserious decease of T.B. and is bed
ri dden. Except one son, no else male nmenbers is in the
famly of the applicant to ook after the wfe of the
applicant. Ld. advocate for the applicant also cited
t he deci sions of the Apex Court in the matter of Surendra
Nat h Mohanty and anr. vs. State of Orissa, as reported
in AIR 1999 SC 2181 and in the matter of Ram Lal and anr.
VS. State of Jammu and Kashmr, as reported in AIR 1999
SC 895, wherein, in the case under sec. 326 the
conpromi se was hot permssible and the of fence was not



conpoundabl e, but having regard to the facts of those
cases, the Apex Court was pleased to reduce the sentence.
Therefore, it is urged that the sentence of inprisonnent
which is awarded to the applicant be reduced to three
nonths so far as the charge under sec. 304A of IPCis
concerned. It is also submitted that accused is in jai
right fromthe date of the pronouncenent of the judgment
of 1d. Addl. Sessions Judge, Bharuch, Canp at Rajpipal a
inthe said Crimnal Appeal No. 26 of 1997 on 8.5.2003,
al nrost the applicant has undergone inprisonnent of two
nont hs and 22 days approxinmately. It was al so urged that
the sentence of inprisonment awarded for the offence
char ged under sec. 279 of [IPC and sentence of
i mpri sonment awarded for the charge under sec. 304A of
IPC be nmde to run concurrently which has not been done
by the Id. Judicial Magistrate First Class or Appellate
Court in the said appeal

7. Ld. APP Ms. Shah on behalf of State was heard.

8. Si nce no subni ssions have been advanced on nerits

of the mtter, the only issue before this Court is
whet her in the facts and circunmstances of this case in
revisional jurisdiction of this court, sentence awarded
to the applicant by the Id. Judicial Magistrate First
O ass, Valiya be reduced, and if reduced, to what extent?

9.1t is true that the offence under sec. 304A and

under sec. 279 of IPC are not conpoundable under sec.
320 of Code of Crimnal Procedure, 1973 even then as laid
down by the Apex Court that the conpounding of the
of fence may not be perm ssible but the said fact can be
taken into consideration while deciding the quantum of
conpensation. In para-8 of the decision in the matter of
Surendra Nath Mbhanty and anr. V. State of Oissa,
(supra) the Apex Court observed as under

"8. We reiterate that the course adopted in Ram
Pujan v. State of U P. (AIR 1973 SC 2418:1973
Cri LJ 1612) and Mahesh Chand v. State of

Raj asthan, (AIR 1988 SC 2111:1989 CrilLJ 121)
(supra) was not in accordance with law. However,
considering the fact that parties have settled
their dispute outside the Court and the fact that
10 years have elapsed from the date of the
incident and the further fact that appellants
have al ready undergone 3 nonths inprisonnent as
per the sentence inposed on them we think that
ends of justice would be net if the sentence of
i mprisonnment is reduced to the period already



undergone besides inposing a fine of Rs.
5,000/on each of the accused under Section 326

read with Section 34, |[|PC We reduce t he
sentence as indicated above and direct that in
default of paynment of fine, t he appel | ant

concerned shall undergo sinple inprisonment for a
further period of three nonths. W also refrain
frominposi ng any separate sentence on the other
counts of offences. Qut of the fine amount, if
realised, a sumof Rs. 9,000/- also be paid to
the injured as conpensation.”

10. While in the mtter of Ram Lal and anr. v.
State of Jammu and Kashmir(supra), the Apex Court has
observed in paras-4 and 5 as under:

"4, It is apparent that when the decision in

Mahesh Chand (AIR 1988 SC 2111) (supra) was
rendered attention of the | earned Judges was not
drawn to the aforesaid |egal prohibition. Nor
was attention of the |earned Judges who rendered
the decision in Y. Suresh Babu (1987(2)JT (SQO)
361) (supra) drawn. Hence, those were decisions
rendered per incuriam We hold that an offence
which | aw declares to be non-conpoundable even
with the permssion of the Court cannot be
conpounded at all. The offence under Section 326
IPCis admittedly, non-compounable and hence we
cannot accede to the request of the |earned
counsel to permt the same to be conpounded.

5. However, considering the fact that parties

have cone to a settlenment and the victins have no
grievance now and considering the further fact
that first appellant has already undergone a
peri od of inmprisonnent of about six months, a
 eni ent view can be taken and the sentence can be
reduced to the period which he had already
undergone. W order so and direct the jai
authorities to set himat liberty forthwith."

11. In the above view of the mtter, since the

parti es have executed conprom se and having regard to the
facts and circunstances of this case especially the
conplainant's famly has received conmpensation for the
death of victimNaresh and having regard to the fact that
wife of the applicant is suffering from serious disease
like T.B., it would be just and reasonable to reduce the



sentence awarded upon the applicant by Id. Judi ci al
Magi strate First Cass, Valiya and as confirned by the
Appel late Court. At the sanme time, it would be in the
fitness of the thing and according to law, if the
sentence awarded for the charges under sec. 279 and 304A
of IPC are made to run concurrently. The fact that the
of fence was comitted on 5.4.1993, al nost before 10 years
al so required to be considered.

11. I n the above view of the natter, this revision
application stands allowed to the follow ng extent:

1. The punishment of inprisonnment awarded for the
charges under sec. 279 and under sec. 304 of
I ndian Penal Code upon the applicant is directed
to run concurrently.

&

interference is called for so far as quantum

of puni shnent for the charge under sec. 279 of
Indian Penal Code is concerned as well as no
interference is called for the guantum  of
puni shment awarded wupon the applicant for the
charges under sec. 177 and 184 of the Bonbay
Mot or Vehi cl es Act.

3. Sentence of R/ of one year awarded to the
applicant for the charge proved agai nst hi munder
sec. 304A of Indian Penal Code, as confirmed by
the Appellate Court, is revised and the sane is
reduced to three nonths instead of one year R/|
as awarded by the Id. Judicial Magistrate First
Cl ass, Valiya. The inposition of fine by the Id.
Judicial Magistrate First dass, Valiya of Rs.
500/- on this count is increased to Rs. 1500/ -.
The default puni shment of nonpaying of fine would
be 15 days S/ 1.

12. When the applicant serves the sentence as above
said, he shall be released forthwith fromthe jail, if he
is not required to be detained for any other offence.

13. This revision application stands disposed of in
above terms and rule is nmade absolute to the aforesaid
extent only. DS Pernitted.

(J.R VORA, J.)
mandor a/



