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ORAL JUDGEMENT

1. This Appeal is preferred by accused of Session

Case No. 69 of 1997 against the judgnment and order of
conviction passed by |earned Sessions Judge, Panchmahal s
at Godhra, on 27.09.1999, convi cting t he pr esent
appellant for the charges |evelled against himunder



Section 376 of the Indian Penal Code and sentencing him
for 5 years rigorous inprisonnent and inmposed fine of Rs.
500/-, in default, to undergo sinple inprisonnent of six
nmont hs. The period of undertrial custody was ordered to
be given set off to the accused. The accused - present
appel | ant deposited the anbunt of fine and filed this
Crimnal Appeal on 16.10.1999. Bail was refused by this
Court but the Appeal was expedited.

2. Brief facts of the case reveals that PW1 Anriben

Maganbhai, resident of village Uchawan, Tal. Devgadh
D st. Panchmahal, filed First Information Report on
12.12.1996 before Devgadh Baria Police Station, and at
the relevant tinme, PWJ5 Dhanjibhai Lunjabhai was the
Police Station Oficer, who recorded conplaint of Amiben

produced on record at Exh. 11. Accordingly, prosecutrix
Anriben is a married woman having three children out of
t he wedl ock. Anriben had two sons and a daughter. The

incident in question for which the conplaint cane to be
filed occurred on 10.12.1996 at 15.00 hours, and the
First Information Report was given to the Police on
12.12.1996 at 19.15 hours. On the day of the incident,
Antiben, her nother-in-law Sanudi ben had been to the town
of Baria in the nmorning at about 9' O clock. Fromthe
CGovernment shop at Baria they purchased sugar. In the
evening at about 14.00 hours after purchasing sugar

Anti ben and her nother-in-law were returning to their
village, while they were wal king towards their vill age,
her mother-in-law separated and thereafter Anriben was
wal king to her village alone. She reached upto the field
of one Veera Nana. The way, on which Anriben was wal ki ng
to her residence was passing near the boundaries of the
field of Veera Nana. 1In the way there was a pavenent.
VWi le she was wal king through this pavenent, the accused
Shanabhai Madhubhai Koli Patel came near her and asked
that where she had gone. She replied that she had been
to purchase sugar. Thereafter, accused caught hold of
her . Anriben attenpted to escape but accused seized her
and sugar was fallen down on the ground. She was
forcibly made to sleep in the field of tuvar. After
draggi ng her under the crop of tuvar, the accused,
according to Anriben, committed rape on her. She was
shouting. At that time, Shana Bijal on hearing of the
shout, <called Narvat, PW2, son of Anriben at the scene
of offence, and on seeing Narvat at the scene of offence,
t he accused appellant ran away. Amriben thereafter went
to her home and talked about the incident to her
sister-in-1aw Kokil aben. Kokilaben went to the house of
Police Patel, from where husband of Anriben was informed
about the incident, who was at Surat doi ng | abour work on
that day. On the next day, husband of Anriben PW4



Maganbhai Bhul abhai canme to the village and thereafter on
12.12.1996, conplaint against the present appellant cane
to be filed by Anriben. On filing of the conplaint,
i nvestigation was entrusted to PSI Himatsinh Gabhabha
Baria, who is examined as PW10 by the prosecution at
Exh. 22. After the investigation, a charge sheet for
t he of fence puni shabl e under Section 376 was subnitted in
the Court of Judicial Magistrate, First d ass at
Li nkheda, who by order dated 13.5.1997 committed the case
to the Court of Sessions, which was recorded as Session
Case No. 69/97. Learned Sessions Judge, Panchamahal s at
CGodhra, framed charge against the accused vide Exh. 2
who pl eaded not guilty

3. Prosecution has chosen to examne 10 w tnesses

and subnitted docunentary evidence as well. After
consi dering the explanation of the accused under Section
313 of the Criminal Procedure Code and after hearing the
parties, learned Trial Judge cane to the conclusion to
convict the accused, as aforesaid.

4. Learned Advocate M. Vijay H Patel for the
appel l ant and | earned APP Ms. Manisha L. Shah for the
respondent State were heard in detail

5. Before going into the subnissions of both the
sides and entering into the appreciation of evidence, a
car ef ul exam nati on of testinmonial collections of
evi dence as well as docunmentary evidence is necessary.

PW1 Anriben - Prosecutrix is exanined at Exh.6.

She has narrated the incidence as nmentioned in the
conplaint filed before the Police, which is placed at
Exh. 11. She has stated that while she was returning
fromBaria had been forcibly dragged in the field by the
accused who committed the rape and on seeing his son PW?2
Narvat, the accused ran away. She also confirms that she
had nade the conplaint before the police, she subnmitted
hersel f to nedi cal exam nation, her clothes were seized
by police, and in her cross-exam nation, an attenpt has
been nade to show that the prosecutrix has exaggerated
the story and that in the field of Veera Nana where the
i nci dent took place sone village people are residing with
their famlies in the houses. She was confronted wth
her conpl aint, wherein she has stated that she had washed
her clothes which she wore at the time of incident. She
has admitted this fact. That PW2 Narvat, son of
prosecutrix, is examned at Exh.7. At the time of
deposition, which has taken on 26.7.1999, the wi tness was
aged 15 years. The Trial Judge has made inquiry as to
whet her the wi tness was aware about the sanctity of the



oath and after proper verification, the Trial Judge
adm nistrated oath to this prosecution wtness No.?2.
PW 2 happens to be an eye witness of the incident. He
has stated that the incident took place three years
before the deposition, and at that tinme, his father was
at Surat because he was doing centering work. On the day
of the incident, her nother prosecutrix had been to
Bariya to purchase sugar. He was at hone and thereafter
he had been to graze his cattle. Wen he came hone at
about 4'O clock in the evening, Shana Bijal inforned him
that her nother was shouting in the field of Veera Nana.
According to the witness, he imediately ran to the field
of Veera Nana where crop of tuvar was standing and his

not her was shouti ng. He saw that the accused was
nounting his nother and on seeing him the accused ran
away | eaving his nother. PW2 further stated that

thereafter along with his nmother he came to their hone
and talked about the incident to his aunt (sister of
father) Kokilaben. Kokilaben, in turn, inforned to the
uncle of the wtness and after informng by phone his
father was called from Surat, who cone on the next day.
The wtness stated that he did not know about who nade
phone to his father. In his examination in cross,
attenpt is made to know the di stance between the house of
witness and the scene of offence. He has stated in the
cross-exam nation that after he returned from grazing
cattle, after half an hour, Shana Bijal cane. The
wi tness has admitted to answer by saying the distance
that a field away the field of Veera Nana was situated
from his house. He has admitted that Kanti Saiba,
Rupsi nh  Sai ba, Bugha Sai ba and Beekha Sai ba are residing
inthe field of Veera Nana with their famlies, and when
he went to the scene of offence, these persons were in
their house. An attenpt was also made in exam nation in
cross as to what clothes accused was wearing when he saw
himat the place of incidence. The prosecution exam ned
PW 3 Madhubhai Mohanbhai at Exh.8. The witness was at
the relevant time Police Patel of village Uchawan. The
witness is exanined by the prosecution to prove that
sister-in-law of the prosecutrix Anriben had been to
Police Patel - Madhubhai Mhanbhai to inform husband of
prosecutrix about the incident by phone. He has stated
that at the instance of Kokilaben he went to Baria and
i nfornmed husband of prosecutrix at Surat. He has stated
that after conming of the husband, the persons of the
village were gathered, but the same did not result into
anything a conplaint before the police was recorded. In
exam nation in cross, the witness stated that Kokil aben
had been to his house at about 10' O clock in the norning
and fromBaria, Kokilaben nade a phone call to his
br ot her. He has stated that what was said by Kokil aben



in phone could not be heard by hi m In t he
cross-exam nati on, Maganbhai Bhul abhai PW4 at Exh. 9
stated that at the tinme of incident he was at Surat, and
he told his enployer that he was sumoned at his house
and therefore he had reached to his village on the next
day. VWhen he reached to his house, his wife prosecutrix
i nforned himabout the incident, and thereafter, along
with his wife prosecutrix, he went to the police station
for filing the conplaint. In examnation in cross, an
attenpt has been made that the appellant and the w tness
were working together as |abourers. An attenpt is also
made that about the wages for the |abour, he had a
di spute with the accused. This fact has been denied by
the witness. The prosecution has exam ned PW5
Dhanj i bhai Lunj abhai at Exh.10. He has deposed that in
Decenmber, 1996 he was serving as Police Station Oficer
at Devgadh Police Station. On 12.12.1996, a wonman of
vill age Unchawan, had cone to the Police Station and gave
conpl aint about the rape. According to the wi tness, he
recorded the conplaint Exh.11. Conplaint was shown to
him and wtness confirmed that, that was the sane
conplaint made before him by the conplainant. The
witness has admitted that the conpl ai nant had subscri bed
her left hand thumb inpression in his presence. He has
al so deposed that he has recorded the conplaint as
di ctated by the conpl ai nant. He further deposed that
after registering the offence, the investigation was
entrusted to PSI H matbhai Gamabhai and conpl ai nant was
sent to hospital for nedical exam nation by police yadi

In exam nation in cross, the witness stated that he could
not renenber the time at which the conplaint was
recorded, but the conplainant cane after 5 O clock. He
has adnmitted that there were five persons wth the
conpl ai nant and the conpl aint was recorded as per the say

of those persons. Panchnama of scene of offence is
produced at Exh. 12. The scene of offence was shown by
PW 2 Narvat . The panchnana denotes that the surface of

the I and being hard, there was no marks of scuffle but
the crop of tuvar was standing, which was of about 7 feet
hei ght . On the northern side of the scene of offence,
there was a pavenent in the direction of east to west.
It appears that the scene of offence panchnama was
admtted by the defence and, therefore, was exhibited.
Prosecution exam ned Dr. Mhite Akbarali Mksud as PW6
at Exh.13. According to himon 13.12.1996 at about 3.45
in the afternoon, he has exam ned the prosecutrix who had
been to hospital with police yadi. She had old abrasion
injuries on the back of the shoul der which were as old as
five to six days. The other exam nation was carried by
Dr. J.M Shah, Gynaecol ogist, Cvil Hospital, Godhra.
Accordingly, there was no injuries on the private parts



of the prosecutrix. The certificate is produced at
Exh. 14. The Doctor is exani ned about the sinple injuries
sustained, and in cross, the witness has adnmtted that
the injuries were as old as 5 to 6 days. The prosecution
exam ned Chandr asi nh Bodabhai as PW?7 Exh. 15. The
wi t ness was panch of panchnama Exh.11, by which the
clothes of the prosecutrix were seized by the police.
Thi s panchnama is at Exh.16 which was drawn on 13.12. 1996
between 9.15. to 9.45 hours. The prosecution exam ned
Magnal i ben Chi manbhai as PW38 at Exh. 17. She was al so
a panch wtness of panchnama of Exh.18 drawn by the
police on 14.12.1996 at about 10.00 to 10.10.30 hours

about the injuries on the body of the prosecutrix. The
wi tness admitted the panchnana at  Exh. 18. The
prosecuti on exam ned Kokil aben as PW9 at Exh. 20. She

happened to be the sister of +the husband of the
prosecutrix. She has stated that the accident took place
about 4 years back. She stated that prosecutrix, who was
the wife of her brother, in the afternoon cane to the
house and informed that the accused had raped her near
the field of Veera Nana. She stated that PW2 Narvat was
i nforned by Shana Bijal that her nother was shouting and,
t herefore Narvat, son of Anriben, went to the scene of
of fence and thereafter PW2 Narvat and prosecutrix came
to the house after coming to the house of prosecutrix.
According to this wtness the conplainant inforned her
about the story. She stated that on the next day, she
went to Police Patel Madhubhai Mhanbhai and thereafter
they went to Baria and telephonically infornmed her
brot her about the incident. Next day his brother cane to
their village. In his examination in cross, an attenpt
is made to show that the house of the wetness and the
house of the prosecutrix are at sane distance. She
adnmtted in exanm nation cross that she herself did not
informto his brother on telephone. She was standing
out si de and what nessage was conveyed to her brother on
phone was not known to her. She denied the allegation
that before Holi a quarrel had taken place between the
famly of the prosecutrix and the famly of the
appel lant. At Exh.22, the prosecution examned PWI10
H mat si nh  Gabhabhai Baria, Pl and the then Investigating
Oficer. He stated at Exh. 22 that in Decenber 1996 he

was wor ki ng as PSI Devgadh Police Station. Investigation
in the present offence was entrusted to himby PSO
Dhanj i bhai Lunj abhai . He i nvesti gated and filed

chargesheet. Accused was arrested. He also produced a
letter witten to Forensic Science Laboratory, which is
at Exh. 23. The receipt of having recei ved mudammal by
Forensi ¢ Science Laboratory is placed at Exh.24. The
analysis of the opinion in respect of nmudanmal of
Forensic Science Laboratory, Surat, was produced at



Exhi bits 25 and 26. Serol ogi cal exam nation results were
produced at Exh. 27. Wtness in cross-examnation
admitted that in the field of Veera Nana, where the
of fence took place, residence of Kanti Saiba, Rupsinh
Sai ba, Bugha Sai ba and Beekha Sai ba were situated. At
the tine, when the incident took place, they were staying
in their houses. He adnmitted that the shouts fromthe
pl ace of incident could be heard by them He admitted
that no statenent under Section 161 was recorded of any
of the persons residing in the field of Veera Nana. He
was asked about whether the <clothes of the accused
appel I ant were seized which w tness deni ed. He denied
the allegation that he had not recorded the statenent of
the witness as per the say of the witnesses.

6. After this prosecution evidence was recorded, the
accused were asked to explain about the prosecution
evi dence. The case of the accused in his statement under
Section 313 of the Crinminal Procedure Code is of tota
deni al . So far as the result of the Ser ol ogi ca
Departnent of Forensic Science Laboratory is concerned
vi de Exhibits 26 and 27, samples No. 3, 6 & 8 were found
as "not conclusive" while the bl ood group of prosecutrix
and the accused is of "A". Sanple No. 7 was the bl ood
of the accused and group was identified to be "A" while
on samples No. 1 and 2 clothes of the prosecutrix, group
"A was identified.

7. Having gone through carefully the prosecution

evidence oral as well as docunmentary evidence, |earned
Advocate M. Patel urged on behal f of the appellant and
attacked the prosecution case on probability. It was
urged that it has cone in evidence that near to the scene
of offence, at least four fanmlies were resi di ng.
According to | earned Advocate, PW2 Narvat, PW1 Amiben
as well as Investigating Oficer have admtted that four
famlies as naned by themin the evidence were residing
inthe field of Nana Veera, and their houses were open
during the period the incident took place, however, no
statement of any of themwas recorded residing in the
field of Veera Nana. It was urged that it is not the
prosecution case that on hearing shouts from the
prosecutrix any of the persons fromthose four houses
cane to the scene of offence, which would according to
| earned Advocate for the appellant is not ordinary nature

of human conduct. It was urged that as admitted by the
Investigating Oficer, the statenent of none of the
residents of these houses has been recorded by him It

is urged that the prosecution story about offence having
been conmmitted by the appellant is highly inprobable. It
was urged that this is nmore so because prosecutrix in her



exam nation in cross admtted that she was injured in the
back during the conmission of the offence, while Dr.
Mohite Akbarali Maksud, PW®6 Exh. 14 categorically
states that these injuries were as old as four to five
days, and hence according to |earned Advocate for the
appel | ant t he story of the prosecutrix cannot be
believed. It is further urged on probability that the
wi tnesses do not disclose the distance between the house
and the scene of offence and in these circunmstances the
story as to Shana Bijal ran to the house of the
prosecutrix informed PW2 Narvat who cane to the incident
and saw the accused at the scene of offence is highly
i mpr obabl e. According to Ilearned Advocate for the
appel l ant, witness Shana Bijal is very inportant eye
witness to the incident and independent witness. The
prosecution, according to |earned Advocate for t he
appel l ant, has chosen not to exam ne hi mwhich danages
the story of the prosecution on probability. Lear ned
Advocate also argued that it was the allegation of the
defence that there was previous enmty between the
appellant and famly of the prosecutrix and the husband
of the prosecutrix and the appellant was working as
| abourer. The attention of this Court was drawn to the
deposition of PW5 Exh.10 Dhanjibhai Lunjabhai, PW3
Exh.8 WMat hurbhai  Mbhanbhai, Police Patel and PW4 Exh.9
Maganbhai Bul abhai, husband of the prosecutrix, wherein
they stated that before filing of the conplaint, the
residents of the village were asked to take up the
matter. This fact is also, according to | earned Advocate
for the appellant, confirned by prosecutrix. It was,
t herefore, argued that when there is positive evidence of
the witnesses that the matter could not be finalized by
village people, the conplaint canme to be | odged, denotes
that there was sonething fishy about the incident, and
that the evidence of prosecutrix was tutored by which the
appellant is entitled to benefit of doubt. It was urged
that again nmre so because PW5 Exh.10 Dhanj i bha
Lunj abhai, Police Station Oficer, who recorded the
conplaint, in examnation in cross, adnitted that he
recorded the conplaint as per the say of other 4/5
persons, who acconpani ed the prosecutrix at the Police
Station. It was finally urged that PW2 Narvat is a
child witness and it was very easy to tutor PW2. It was
urged that the case of the prosecution or recording of
the evidence is found with above said incurable defects,
the accused was required to be acquitted at Ieast on
benefit of doubt. Al ternatively, it was urged that the
sentence for the reasons nmentioned in the judgment be
reduced to the extent of already undergone, which
approxi mately comes to about 3 years and 9 to 10 nonths.



11. On the other hand, |earned APP Ms. Mani sha L.
Shah, on behalf of the respondent State, urged that the
prosecutrix is rustic, illiterate and residing in nost
backward area of the country. Her evidence is required
to be appreciated having regard to her social situation
It has not come in the evidence that the prosecutrix was
of a wonan of easy virtue nor the case of consent was
pl eaded by the defence. There are no contradictions or
maj or discrepancies found from the evidence of the
prosecutrix SO as to render her evi dence not
creditworthy. The delay in filing the FIR has been
explained in the evidence that an attenpt was made to
persuade the accused by the village people. There is
nothing in the evidence of PW2, according to APP, which
renders his evidence unreliable. The evidence of PW2
according to APP appears to be quite natural and inspires
confi dence. Learned APP relied upon the decision of the
Apex Court in the matter of BHARWADA BHOG NBHAI HI RJI BHAI
vs. STATE OF GUJARAT, reported in AIR 1983 SC 753; in
the matter of STATE OF RAJASTHAN vs. OM PRAKASH, reprted
in (2002) 5 SCC 745 and in the matter of STATE OF ORI SSA
vs. THAKARA BESRA AND ANR., reported in (2002) 9 SCC 86.
It was urged that the Appeal deserves to be dism ssed.

12. Considering the rival contentions and on carefu

scanning of the evidence, it transpires that, t he
testinmony of the prosecutrix inspires confidence. To
appreciate the testinony of victim in case of sexua

of fences, unless there are conpelling circunstances,
whi ch necessitates | ooking for the corroboration of a
statement, the court should not find any difficulty to
act on testinony of prosecutrix alone, to convict the
accused where the deposition of prosecutrix inspires
confidence and it is found reliable. To discredit the
testimony of the prosecutrix on trivial grounds would
amount to add insult to the injury already caused to her

There is no reason that the say of a woman who conplaints
about rape should be viewed wth doubt, disbelieve or
suspi ci on unless a gross adverse circunstances are
brought by the defence on which any person of reasonable
prudence would tend to rely. There cannot be therefore a
requi renent of law that there should be corroboration of
a statenent of prosecutrix. This is nmore so, having
regard to social background of this country and the
situation of females, it cannot be believed that the
prosecutrix would concoct a false case of sexual assault
agai nst the accused, which would stand a reputation | ower
in the society nor it could be believed that the
prosecutrix would allow the real culprit to go scot-free
and fabricate a fal se case against the accused. The rape
is a crim destroys entire psychology of a wonman and



pushes her into deep enptional cries. W all are aware
that when the fact of rape having been conmitted on a
worman is known to the society all would | ook upon her
wi th contenpt and, hence, the version of prosecutrix in
such offences cannot be brushed aside lightly, and
corroborative evidence is not an inperative conponent of
judicial prudence in every case of rape, where victimis
subj ected to sexual assault and is not an acconplice to
the crime, but is a victimof another person's lust, and
it would be inproper, unrealistic and undesirable to test
her evidence with a certain anount of suspicion and seek
corroboration when judicial prudence would not so demand.
In the sane way, justice cannot be nade casualty in the
nane of mnor contradictions either in the evidence of
the prosecution or defects in the investigation at the
hands of the Investigating Agency. | f j udi ci al
conscience is satisfied as to the credibility of the
deposition and the say of the prosecutrix, then a fossi
formula of insisting upon corroboration to the say of the
prosecutrix woul d be unnecessary i mpedi ment in
di spensation of justice.

13. In the present case, the prosecutrix is an

illiterate, rustic, residing in nost backward area of
this country, and her wevidence is required to be
appreciated with this background. The prosecutrix is
consi stent in her deposition and corroborates what she
stated before the police in conplaint at Exh.8. She is
further corroborated by her own son PW2 Exh.7 Narvat
Magan. Not hi ng could be shown by the defence as to why
the say of the prosecutrix, as supported by PW7 Narvat,
should not be believed by the Court. The contention
rai sed on behalf of the appellant about probability of
the case nust not gain any ground in favour of the
accused. Wen we appreciate the say of the witness, who
is victim of sexual assault, reality of |ife and soci al
structure of her soci ety nust be t aken into
consi der ati on. In Bharwada Bhogi nbhai Hirjibhai vs.
State of GQujarat, reported in AIR 1983 SC 753; in the
matter of State of Punjab vs. Gurmt Singh and O hers,
reported in 1996 (2) SCC 384 and in the matter of Karne
Singh vs.State of MP., reported in AIR 1995 SC 2472, the
Apex Court has |laid down guidance for appreciating the
evi dence of prosecutrix. |In the first place, it is very
difficult to believe that the prosecutrix falsely
inmplicate the accused in such a crine in which her
reputation and chastely is likely to be affected. Either
from the evidence of the prosecution nor otherw se, the
defence could show any probability of accused having
roped falsely in this heinous crime for any malicious
reasons. The evidence of prosecutrix can be accepted



even wi thout corroboration in this case though there is
supporting evidence PW7 Narvat. Neither contradictions
or discrepancies to disbelieve these two w tnesses coul d
be brought about nor nuch inportance cannot be given to
m nor discrepancies, which do not go to the root of the
matter and shake the basic version of the w tnesses.

14. I't has been vehenently advanced that Shana Bija

who heard the shouts of prosecutrix and called for PW7
Narvat has not been examined by the prosecution as a
Wi t ness. It is very difficult to believe that only
because Shana Bijal is not examned, the say of the
prosecutri x which otherw se inspires confidence cannot be
bel i eved. The evidence of prosecutrix in this case needs
no corroboration. Examining Shana Bijal is totally
i nsignificant. Secondly, Shana Bijal, as per t he
prosecution story, was not an eye witness. At the nost
it could be said that she was a supporting w tness, who
has called PW7 Narvat and informed that her nother was
shouting in the field of Nana Veera. This fact is anply
proved by the evidence of prosecutrix as well as by
Narvat. |In these circunstances, non-exam nation of Shana
Bijal as witness by the prosecution is not fatal

15. It was thereafter vehenently urged that the

prosecution establishes that sone persons were staying in
four houses situated in the field of Nana Veera. It was
urged that, had t he i nci dent occurred, in al |
probabilities, persons residing in those houses, mnust
have heard and reached to the scene of of f ence.
Prosecution, however, according to |earned Advocate for
the appellant failed to exanmine any person from those
houses. It was urged that, therefore, the version of the
prosecution and the story appears to be inprobable. To
consider this contention of the appellant, it is suffice
to say that the probability of the prosecution case in
cases of sexual assault requires to be examined from the
version of the prosecutrix. As said above, the rule of
law is, if the evidence of prosecutrix is creditworthy,
no corroboration is required. Once it is established
that there are no l|oopholes in the say of t he
prosecutrix, the probability of the prosecution case
al  eged on account of corroboration by other wtnesses,
nmust be di scarded. Corroboration is rule of prudence and
not rule of |aw The persons residing on those houses
m ght have heard of those shouts and m ght have choosen
not to reach to the scene of incident. They night have
reached to the scene of offence, but have chosen to
remain silent. It all depends wupon the conduct of
i ndi vi dual human bei ng. No set conduct of human
behaviour in certain circunmstances can be inferred and



further even if such persons mght have heard the shouts
of the prosecutrix, the Investigating Oficer mght not
taken care to record the statenent. It is defect in the
i nvestigation, for which prosecutrix cannot be made to
suffer. Be it noted that it is not the case of the
def ence that those wtnesses were examned by the
I nvestigati ng Agency and not exani ned by the prosecution
because they did not support the prosecution case. There
is no substance at all in this contention that the
persons who are residing in the houses situated in the
field where the offence took place have not been exam ned
by the prosecution and, therefore, the version of
prosecutrix of having been raped by the accused be not
bel i eved.

16. In the matter of STATE OF ORI SSA vs. THAKARA

BESRA AND ANOTHER, reported in (2002) SCC 86, the Apex
Court ruled that non-exami nation of one of the neighbours
who had rushed towards her house after a call by her is
also not a serious infirmty in the prosecution case as
he was not the witness of the conmi ssion of the offence.
In that case the testinony of the prosecutrix appeared
truthful and trustworthy and without any enbellishnments

and exagger ati ons. In that case Apex Court found that
prosecutrix was corroborated by her i medi ate and
subsequent conduct as also by the nmedical evidence. In

this case also Shana Bijal nor the persons residing in
the houses situated in the field where the offence took
pl ace were alleged to be eye witnesses. On testing the
probability of the prosecution case, the version of the
prosecutrix 1is found credi twort hy, and in t hese
ci rcunmst ances, non-exan nation of either of Shana Bij al
or residents of the houses situated in the field where
the offence took place, is not fatal to the prosecution
case. The evidence which is recorded by the prosecution
is required to be examned on touchstone of its
truthful ness. Wen it is found that the evidence which
is recorded is truthful, exam nation of this w tness and
that witness loses its inportance in crimnal trial and
these are principles laid down by the Apex Court to
appreci ate evidence in crimnal trials.

17. In the matter of KR SHNA MOCH AND OTHERS vs.

STATE OF BIHAR, reported in (2002) 6 SCc 81, wth
reference to appreciation of evidence and the present
state of affairs, the Supreme Court observed that in
recent tines there is a sharp decline of ethical values
in public life even in devel oped countries nuch less a
devel oping one, like ours, where the ratio of decline is
hi gher. Even in ordinary cases, wtnesses are not
inclined to depose or their evidence is not found to be



credible by courts for nmani f ol d reasons. Such
circunstances are also in India where the witness is not
inclined to depose because in the prevailing social

structure he wants to renmain indifferent. The court
whi |l e appreciating the case should not [|ose sight of
those realities of |I|ife and cannot afford to take an
unrealistic approach by sitting in an ivory tower. It is

al ways easy to pass an order of acquittal on the basis of
m nor points raised in the case by a short judgnment so as
to achieve the yardstick of disposal. The discrepancies
which do not affect the core of prosecution case, nust
not weigh with the court.

18. In the case of I NDER SI NGH AND ANR. VS. THE
STATE (DELHI ADM NI STRATION), reported in (1978) 4 SCC
161, the Apex Court observed that proof beyond reasonabl e
doubt is the guideline, not a fetish and guilty nen
cannot get away wth it because truth suffers from
infirmty when projected through sone hunman processes.
Therefore, the version of the prosecutrix is found
creditworthy, the mnor discrepancies projected to show
probability of the prosecution case nust be ignored.
Keeping in mind realistic manners of appreciation of
evidence, by no stretch of reasoning, it could be said
that the prosecution was not able to prove the case
beyond reasonable doubt through the testinmony of the
prosecutrix and through the testimony of PW7 Narvat
Magan.

19. On the contrary, the prosecution case finds
support fromthe fact that a panch was gathered of the
residents of the village to resolve the issue. This is
not the infirmty in a prosecution case. It has come in
evidence that the accused ran away and did not present
hi nsel f before the panch and next day the conplaint cane
to be filed. These circunstances do not necessitate
i nference that some anmount was to be extorted from the
accused and whi ch was not given, the conplaint cane to be
filed and for that reason, the conplai nant was tenpted,
instigated and tutored to file conplaint. On t he
contrary, it appears that to save further injuries to the
reputation of the prosecutrix, panch was gathered to
scol d the accused. Above all, the gathering of panch in
this respect and evidence to that effect necessarily
i ndicate that the offence had taken place, in which the
accused was involved, nore so when, as said above,
not hi ng coul d be brought to the notice of the court that
t here was enmty to the extrene extent, and the
surroundi ng circunstances were so grave in nature, which
conpelled a woman having three children to file a fal se
conpl ai nt agai nst a person for sexual assault and rape.



20. Initially, in the exam nation-in-chief PW5

Exh. 10 deposed that conpl ai nant gave the conpl aint and he
recorded the sane as per the say of prosecutrix. In
cross a question was put to this witness that sone ot her
persons acconpanied with the prosecutrix upto the Police
Station and Police Station Oficer Dhanjibhai Lunjabha

stated in the examination in cross that the persons
acconpanied wth the prosecutrix dictated the conplaint.
The contention is that the prosecutrix was a tutored
Wi tness as per the say of PW5 PSO This fact cannot be
appreciated in isolation. The evidence of a wtness is
al ways required to be appreciated as a whole. In
crimnal trial prosecution faces so many hurdl es. Even
expert and seasoned w tnesses having not correctly
understood the question put by skilfully cross-exani ner
may reply differently. Therefore, a sentence from here
and a sentence fromthere, from the deposition of the
W t ness cannot be consi der ed and appreciated in
isolation. In exam nation in chief, this very witness in
categorical terns stated that the conpl ai nant prosecutrix
dictated the conplaint and that he recorded the conpl ai nt
verbatimas dictated by the prosecutrix. This version of
this witness PW5 is corroborated and fully supported by
t he prosecutri x. Not only that PW5 PSO al so deposed
that on the conplaint as dictated by the conplainant a
thunb inpression was ascribed by her in the presence of
hi m This was again corroborated by husband of
prosecutrix PW4 who is examned at Exh.9. This is the
wei ghty evidence suggesting that the conplaint was
dictated by the conplainant only and the say of PW5
Police Station Officer in examnation in cross by one
sentence that the conplaint was dictated by other persons
nmust be ignored. On appreciation of evidence, at the
best it can be said to be mnor discrepancies. Wen a
fact is proved by weighty evidence, it is not necessary
for the court to disbelieve that evidence and to rely
upon a sentence in the cross-exam nation as contended.

So far as the injuries to the prosecutrix is concerned,

it is contended that Dr.Mhit Mksud, PW6 Exh.13 stated
that the injuries were as old as four to five days from

the date of exanination. It was contended that the
prosecutrix in her cross-exam nation adnitted that she
received injuries on her back. Havi ng consi dered the
prosecution case overall, as said above, this contention

on appellant side is trivial and insignificant because
t he opinion of Doctor about the age of the injury, though
t he doctor being an expert, cannot be considered to be a
concl usi ve evi dence. In nedical science, the age of
injury may be exam ned and approxi mate tenure of time can
be ascertained. This opinion can never be exact and



al l ows concession of sone tine upward and downward. |In
the facts and circunmstances as narrated above, it would
be doing injustice to the prosecution to disbelieve the
evi dence of prosecution

20. Lastly, and in the alternative, a contention for
reducti on of sentence was advanced. But, for the reasons
stated by the Trial Court, the Trial Court inits
di scretion has reduced the sentence and awarded | ess than
the mninum The reduction of sentence still further
woul d not be proper in the circunstances of this case.

21. In view of the above discussion, and for the

reasons aforesaid, the Appeal stands di sm ssed.

(J.R Vora, J.)

p.n.nair



