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ORAL JUDGEMENT

This is an appeal under Section 374(2) of the
Code of Crimnal Procedure, 1973 (for short, "the Code")
chal | engi ng the judgnent and conviction order, dated 27th



June, 2001 in Sessions Case No. 98 of 2000 recorded by
the |learned Additional Sessions Judge at Rajkot, finding
the appellant guilty for an offence punishable under
Section 20(b)(1) of the Narcotics Drugs and Psychotropic
Substances Act, 1985, (for short, "NDPS" Act) and
sentencing himto suffer RI for three years. The |earned
Judge also directed himto pay fine of Rs.25000/- (Twenty
five thousand only) and in default of payment of fine the
appellant was directed to undergo further R for three
nont hs.

2.1t was alleged against the appellant that he was
found in possession of 300 grans of "Gnja" on 28th
March, 2000 at about 11.00 PM at Raj kot Railway Station
platform Appropriate process was undertaken and the
muddanmal article was recovered fromhim in presence of
panchas. The sanples were sent for analysis. As per the
report of the Chemical Examiner, the article recovered
was "Ganja". Thereafter, chargesheet was filed and the
case was registered as Sessions Case No. 98 of 2000
before the trial court. The appellant was provided with
copi es of police papers. Charge was framed. The
appel l ant pleaded not guilty to the said charge and
t herefore, evidence was recorded. Further statenment of
the appellant was recorded under Section 313 of the said
"Code" and after hearing the argunents, the trial court
found that the prosecution had proved that the appell ant
was found in possession of 300 grans of Ganja, w thout
pass or pernit and thereby conmitted the aforesaid
of fence. After hearing the appellant on the quantum of
puni shnent, the learned Judge inflicted the aforesaid
puni shrent on the appel | ant.

3. Feeling aggrieved by the said judgnent and
conviction order, the appellant has preferred this appea

before this court. It has been muinly contended here
that the trial court has committed error in holding that
the appellant is guilty for the said offence. It has

al so been contended that proper procedure was not
foll owed, for collection of sanples, for exam nation of
the same, that the trial court has overlooked the
provi sion of law for the quantum of punishnent awardable
for an of fence in question. That, therefore, the
j udgrment and conviction order of the trial court are
illegal and erroneous and deserve to be set aside.

4. The appellant, therefore, prays that the appeal

be allowed, the judgnent and conviction order of the
trial court be set aside and the appellant be set at
liberty forthwith, finding him not guilty for the
af oresai d of fence. In the alternative, reduction in



puni shnent has al so been prayed.

5. The appeal was adnmitted and was placed for final
hearing. At the hearing today, M. P S CGondalia has
argued the matter on behalf of the appellant and M.
Nandi ni Joshi | earned APP appeared on behalf of
respondent State, defended the case. During the course
of hearing, the |earned advocate for the appellant has
contended that the investigating Police Oficer has not
carried out appropriate procedure for <collecting the
sanple and for sealing the sane. He has taken nme through
the evidence of the 1.QO and considering the evidence of
panch witness as well as of the |.0O on record, it is
anply clear that the procedure required to be foll owed,
had actually been followed by the said Police Oficer and
no infringement is proved to have been conmmtted by him
in the process of collection of sanples. Sanme way, even
for the exam nation of the sanple, no infringement is
proved to have been conmitted in the office of the
Chemi cal Exam ner.

6. Therefore, it cannot be said that there was sone
procedural |apse on the part of the |I.QO or on the part

of the Chemical Examiner. It is then been contended that
t he puni shnent inflicted by the Court is contrary to the
I aw. For this purpose, the |I|earned advocate for the

appel l ant has drawn ny attention to the provisions made
in Section 20 of the said Act. The anended part of the
said Act is required to be considered her e, and
therefore, it wuld be worthwhile to reproduce the
provi sion nade in Section 20 of the said Act.

"Section 20 : Punishnent for contravention in relations
to cannabis pl ant and cannabi s. VWoever, in
contravention of any provision of this Act or any rule or
order made or condition of |icence granted thereunder-

(a) cultivates any cannabis plant; or

(b) produces, nanufactures, possesses sells,
purchases, transports, inports
inter-State, exports inter-State or
uses cannabi s, shall be punishable

[(i) where such contravention relates to

clause (a) wth rigorous inprisonnent for a term which
may extend to ten years, and shall also be liable to fine
whi ch may extend to one | akh rupees; and

(ii) where such contravention relates to
sub-cl ause (b), -



(A) and involves small quantity, with

rigorous inprisonnent for a term which
may extend to six nonths, or wth fine
which may extend to ten thousand rupees,
or with both;

(B) and involves quantity |esser than
conmercial quantity but greater than
smal |l quantity, with rigorous

i mprisonnent for a termwhich may extend
to ten years, and with fine which may
extend to one | akh rupees;

(O and involves comrercial quantity, with
rigorous inprisonment for a term which
shal | not be | ess than ten years

but which nmay extend to twenty years and
shall also be liable to fine which shal
not be | ess than one | akh rupees and
which may extend to two | akh rupees;

Provided that the Court may, for reasons to be
recorded in the judgnent, inmpose a fine exceeding two
| akh rupees.]

7.1t is not in dispute, so far the quantum of

puni shment i s concerned, even 1 kg of ganja is considered
to be a small quantity. Here the quantity recovered is
300 grans, and therefore, the appellant was found in
possession of small quantity of ganja, even according to

the case of the prosecution. In that view of the nmatter
t he provision nade in sub-clause (b)(11)A, of Section 20,
of the Act, will come into play. According to this

provision, the appellant can be sentenced to six nonths
Rl and fine of Rs.10000/- (Ten thousand). This is the
maxi mum whi ch the Court can do in the present case.

8.1t is found that the trial court has not
considered this amended part of the said provision and
has inflicted punishment for a period of three years and
the appellant has also been directed to pay fine of
Rs. 25000/ - (Twenty five thousand).

9. The approach of the court below, clearly suggests

that the provision of the anended part of Section 20 of
the said Act was not brought to the notice of the tria
court and therefore, the above mi stake appears to have
remai ned on record.

10. It is, therefore, clear that the appellant could



not be sentenced for nore than six nonths and fine could
not be inposed for nore than Rs.10000/- (Ten thousand
only). In that view of the natter, the trial court has
conmitted error in so far the quantum of punishment is
concerned and therefore, it is necessary for this Court
to interfere into the judgnent and conviction order of
the trial court, wth respect to the guantum  of
puni shrent .

11. For the foregoing reasons, this appeal is partly

al | owed. The judgnent and conviction order recorded by
the trial court are confirmed, so far the conviction is
concer ned.

12. So far the quantum of punishnent s concerned,

the appellant is directed to undergo RI for six nonths.
He is also directed to pay fine of Rs.10000/- (ten
thousand only) and in default of paynent of fine, he is
directed to suffer further Rl for one nonth. The order
of sentence and fine inmposed by the trial court is
nodi fi ed by the above order.

13. Naturally, the period undergone by the appellant,

by now, wll be set off by the above order. As soon as
t he period undergone is sufficient, the appellant will be
required to be set at liberty, if no longer required in
any other case. The appeal is allowed to the above
ext end.

(D. P. Buch, J.)
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