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C. A V. JUDGEMENT
(Per : HON BLE MR JUSTI CE SHARAD D. DAVE)
This appeal is directed against the judgnent and
order dated 5th Decenber, 1997 passed by the |earned
Addl . Sessi ons Judge, Kutch at Bhuj in Sessions Case no.
3 of 1997 by which the appellant-accused Prenji Bhoja
Harijan was convicted for the offences under Sec.302 and
Sec. 324 of Indian Penal Code and sentenced him to
suffer rigorous inprisonnent for I|ife and fine of
Rs.500/- i/d sinple inprisonnent for three nonths for the
of fence under Sec. 302 of I.P.C. and to suffer rigorous
i mprisonnent for three nonths and fine of Rs.500/- i/d
sinmple inprisonnent for 15 days for the offence under
Sec. 324 of |I.P.C

2. The brief facts of the present case are as
under :

On 3.9.96 in between 10.00 aam to 2.00 p.m in
presence of conpl ai nant -i nj ured Raj ni kant Kanti | al

Sol anki, the accused asked the deceased Mikeshkunmar
Chamanl al Dhobhi why he is seeing with broad eyes.
Thereafter, at about 2.00 p.m the accused by nane

Prenji Bhoja Harijan with the help of knife gave bl ow on
the left portion of the chest over left hand and near
shoul der and due to these injuries, the deceased died and
therefore the accused was held guilty of murder committed
of the deceased. Oh the same day and in the sane
incident, the injured witness-conplainant went to save
t he deceased and in turn the accused gave blow with knife
on the chest portion of the injured witness and therefore
the accused was held guilty of causing injuries to the
conpl ai nant .

3. According to the injured W t ness Raj ni kant

Sol anki, on 3.9.96 he and deceased Mikesh went to have
tea in the hotel of Babubhai at about 10.30 a.m and
after taking tea went to pan galla for having Tuls
gutkha. At that time, the present appellant was doing
cobbler work and said to deceased why is he seeing with
broad eyes at him To this, the deceased replied that he
is not doing so and both the accused and injured wtness
went back to work. At about 2.00 p.m both the persons
were going to their house for lunch and on seeing that
there is less air in the luna, stood near cycle shop for
filling air in the luna. At that tinme, the accused cane
there, took out knife and gave blow to the deceased on
the left side of chest, left hand and shoul der and when
the injured w tness-conplainant went to save him the
accused gave blowto himon the Ilower portion of his
chest. The deceased was laying in a pool of blood. The
i njured witness-conplainant with the help of the cycle



wal a went to his boss and informed hi mabout the incident
and after com ng back took the deceased in a rickshaw to
Covernment hospital. The doctor on duty at the hospita
decl ared Mikesh as dead and adnmitted the injured w tness
for treatnent.

4. After the conplaint was recorded by the police

P.1.Shri K R Parmar prepared inquest panchanama of the
dead body, panchanama of scene of offence, panchanana of
cl ot hes of deceased and seized the clothes, panchanama of
clothes of injured witness and seized the clothes,
thereafter recorded the statenents of witnesses. On the
sanme day, the accused went to the police station with the
weapons on his own and panchanama was prepared of knife

and his body. After that the nuddamual articles i.e.
clothes of deceased, clothes of injured wtness, knife
used in the incident, clothes of accused, soil of blood

found at the place of incident were sent to F.S. L.
Junagadh for analysis. On receipt of report from F.S. L.
Junagadh, chargesheet was filed against the present
appel | ant - accused under Sec. 302, 321, 504 of Indian
Penal Code and Sec. 135(1) of the Bombay Police Act.

5. As the all eged of fence was exclusively triable by

the Court of Sessions, the Chief Judicial Magistrate,
Bhuj by order dated 31.12.96 committed the crinminal case
no. 1589/96 to the Court of Sessions to the District
Court, Bhuj-Kutch which was nunbered as Sessions Case no.

3/ 97. The charge was franed agai nst the accused vide
exh. 1 for the offence under Sec. 302, 504, 326 of
I.P.C. and Sec. 135(1) of the Bonmbay Police Act. The

accused pl eased not guilty to the charge and clainmed to
be tried.

6. To prove the charge against the accused, the

prosecution has examned 12 wtnesses ; (1) P.w 1
Dr. Vi nodbhai Kavji bhai Varsant exh. 5 (2) p.w 2
conplainant/injured wtness Rajnikant Kantilal Solank
exh. 8, (3) p.w. 3 Pratapbhai Gopal bhai Gohil exh. 9,
(4) p.w. 4 Kanu Jivram Chauhan exh. 10, (5) p.w 5

Ashi sh Laxm das Purohit exh. 12, (6) p.w.6 Jayesh
Kanakshi Thakkar exh. 13, (7) p.-w 7 Arun Kanaksh

Thakkar exh. 14, (8) P.w. 8 Sandip Dinkarray Jethi exh.
15, (9) p.w. 9 Rajendra Himatlal Sheth exh. 16, (10)
p.w. 10 Jigar Jagdish Pandya exh. 17, (11) p.w 11
CGopal si nh Ganshi |l al Chauhan exh. 19, (12) p.w 12
Ki ritbhai Ramabhai Parmar exh. 21 and also relied on
docunentary evi dence whi ch consists of P.M note exh. 7,
nedi cal certificate of injured exh. 6, panchanama of
scene of offence exh. 18, inquest panchanama exh. 22,

panchanama of scene of offence exh. 23, panchanana of



sei zure of clothes of deceased exh. 24, panchanama of
seizure of clothes of injured exh. 25, panchanama of
sei zure of knife exh. 26, F.S. L. report exh. 30,
Seirol ogi st report exh. 31 etc.

7. After the prosecution case was over, t he
appel l ant was questioned with regard to the evidence |ed
by the prosecution against him and his statement was
recorded under Sec. 313 of the Crimnal Procedure Code.
In his further statement the appellant denied the part
pl ayed by himin the all eged of fence.

8. The | ear ned Addl . Sessi ons Judge, after

appreci ati ng the oral and docunmentary evidence and
argunents advanced by the |earned counsel of t he
prosecution as well as the defence, held the accused

guilty of Sec. 302 and 324 of the Indian Penal Code and
convicted and sentenced him as stated above which has
given rise to this appeal

9. Heard the | earned counsel M.D.P.Joshi for the
appel l ant and M. B.D.Desai learned A P.P. for the
State. They have taken us through the entire record and
proceedi ngs of the case.

10. According to the | earned counsel M.Joshi for the

appel l ant, deceased Mikesh, injured Rajni kant and ot her
wi t ness Ashi sh and Jayesh were are working in one lottery
office and therefore there is a reason to believe that
they were interested witness and therefore their evidence
cannot be relied on. There was delay in filing conpl aint

and t he del ay is not clearly explained by the
prosecution. As per the panchanama of knife seized from
t he accused exh. 26, the knife was on one side uneven

shape and other side edged. The injury as stated by the
doctor does not tally with the weapon they have all eged
to have been used in the said incident. The true story
does not come forth. GCenesis of crinme is not unfol ded by
t he prosecuti on. Exh. 20 is in real sense FIR and that
it cannot be termed as cryptic nessage. There are two
i ndependent witnesses, one of them Babubhai Hotel wala is
not exam ned and Pratapbhai Gohil has given hal f-hearted
deposition. The place of offence is changed. The first
i ncident took place at 10.00 a.m and second incident
took place at 2.00 p.m and there is a gap of four hrs.
The police has not done investigation properly and it has
cone on record that tainted investigation has been
carried out by the police. Both the deceased and injures
were involved in lottery and the Governnment has banned
lottery as illegal and the question of lottery business
does not arise at all. Agai nst the present accused,



there were 7-8 persons. The real reason is not com ng
forth. \Whether two incidents relate to each other and
whet her the fact of browoying is relevant for nurder.
The P.S. 1. has not explained the delay in recording the
conpl ai nt. The conmission of cognizable offence was
disclosed at 3.15 p.m but the P.Mnote was held at
18.00 p. m and conpleted at 19.00 hrs. The FIR as per

Sec. 154 of Cr.P.C. was disclosed at 16.15 hrs. Why
delay of one hour on the part of P.SI. is not
explained. In view of the aforesaid circunstances, there
is a reasonable ground for developing their story and
therefore the prosecution story is not believable. In

support of his subm ssions, |earned advocate M. Joshi for
the appellant has relied on the followi ng authorities :
1. State of Andhra Pradesh V/s Bogam Chandrai ah and
another reported in AIR 1986 S.C. 1899.
2. Lakshman Prasad V/s State of Bihar reported in
AR 1981 S.C. 1388.

11. Against the aforesaid subm ssions, M.B.D. Desa

| earned A P.P. for the State subnitted t hat t he
cyclewal a was exam ned as independent w tness. The
ri ckshawwal a is also independent wtness who is also
examined and he has also given truthful version to the
effect that wi tness Arunbhai Thakkar took the deceased

and injured in the hospital. There is no enmty with the
injured and deceased and accordingly there is no reason
to involve the accused in this case falsely. It is true

that the witnesses are fromone office but in the present
case, we are concerned with the quality of evidence and
not quantity of evidence. So far as FIRis concerned, in
t he subm ssions of learned A P.P., on getting information
t hrough wi tness Jayesh and injured, the boss Arunbha
Thakkar took the deceased and injured to the hospital
where the doctor declared Mikesh dead and the injured
witness was admitted to give treatment for his injuries.
Thereafter the police in hospital informed the concerned
P.I. who cane to the hospital and recorded the conpl ai nt
given by the injured witness-conplainant. In no case, it
can be said as late FIR  The alleged incident took place
intw parts (1) at about 9.30 aam to 10.00 a.m and

another at 2.00 to 2.30 p.m The presence of wtness
Jayesh at 9.30 a.m can be ternmed as usual presence as
he al so cane there at about 9.30 a.m Jayesh, injured

wi tness Rajnikant Solanki and deceased Mikesh after
taking tea from Babubhai hotelwala went to the nearby
cabin to purchase tulsi gutkha. They all were serving at
the lottery centre of Arunbhai Thakkar. The injuries
were caused to deceased Mukesh and injured witness with a
kni fe which is produced by the accused havi ng uneven edge
on one side. The deposition of Dr.Vinod p.w 1 has



given fullest support. |In short, the learned A P.P. for
the State has supported the judgnent rendered by the
trial court. Lastly, he subnmitted that in the facts and
circunmstances of the case, the appeal deserves to be
di smssed. The learned A.P.P. relied on the follow ng
authorities :
1. Majju and another V/s State of MP. reported in

2002 S.C.C. (Cri) 597.
2. Ggjula Venkateswara Rao and others V/s State of

A.P. reported in 2002 S.C.C. (Cri) 1432.

12. W have gone through the papers, depositions,
panchananmas etc. produced on the record of this case.
The prosecution has fully relied on the deposition of
p.w. 2 Rajnikant Kantilal Solanki exh. 8 who happens to
be eye witness and injured wtness too. The injured
wi tness Rajnikant Solanki and deceased Mikesh wer e
serving in the lottery office. On 3.10.96, both of them
were standi ng opposite their office at about 10.00 a.m
At that time, another friend by name Jayesh was passing
by and he al so came there to share cup of tea. After
taking tea, wtness Rajnikant and Mikesh went to nearby
shop for tulsi gutkha and at that tine, the present
accused- appel | ant spoke filthy | anguage and al so told him
why he was looking with broad eyes. Ther eupon, the
i njured witness Rajni kant and Jayesh cane there and after
that both of themwent to their respective offices. At
about 2.00 p.m they were going to their houses for
[unch, on account of less air in luna both of them went
to cycle shop and instructed the person to fill the air
At that tinme, the accused cane there from the opposite
direction and gave knife blow on the chest portion
shoul der and on the hand of deceased Mikesh. Ther eupon
injured witness went to save Mukesh whereupon he was al so
given one blow on the lower chest portion by the
appel | ant . Thereafter, the injured wtness went to
convey the nessage to his boss and in between Ashi shbha
p.w. 5 met himand in turn Ashishbhai infornmed Arunbha

Thakkar . Arunbhai took the injured and deceased in the
ri ckshaw of Kanu Chauhan p.w 4 to the Government
hospital wherein the doctor declared Mikesh as dead and
he admitted injured Rajnikant as i ndoor patient.
Ther ef or e, the presence of wtness Jayesh, Ashish,
Arunbhai Thakkar appears to be nornal. The all eged

i nci dent took place at about 2.15 p.m and after injured
was brought to the hospital, the doctor declared Mikesh
as dead and given treatnent to witness injured Rajnikant
before whom al so Rajni kant gave the nanme of the present
appel l ant as the person who caused injuries to both of
them The conplaint was given at 4.15 p.m In our Vview,
there cannot be said to be delay in giving detailed FIR



by the injured witness Rajnikant.

13. The appel |l ant-accused was known to the deceased

and injured as he was doing cobbler work in front of shop
of Babubhai where the deceased and injured used to go for
t ea. Therefore, the identity of the present appell ant
was not in dispute. The defence has also failed to bring
on record anything regarding ennmty between the deceased
and present accused and presence of w tnesses on the spot
appears to be very usual and normal. The deposition of
Dr.Vinod also can be terned as a deposition of
i ndependent witness as he is not interested in either
conviction or acquittal of the appellant-accused. Wi | e
gi ving di scussion of the injuries of the deceased as well
as injured wtness, Dr.Vinod has identified the weapon
used in the alleged crine and stated that injury caused
to the witness as well as the deceased can be possible by
such weapon.

14. W are of the opinion that there is al so
circunstantial evidence on record which proves the guilt
of the present accused. The nane of w tness Jayesh is

not mentioned in the conplaint. It is the principle of
crimnal jurisprudence that FIR cannot be used as
substanti al evi dence, however it can be wused for
corroboration and for contradictions only. The
deposition of the eye witness stated they were taking tea
and Jayesh cane. However all the three persons were
serving at the office of Arunbhai Thakkar. Wile witness
Ashi sh was not there at 10.00 a.m incident, however, he
was there at 2.00 or 2.15 p.m and injured witness cane
there to convey the nmessage to their boss Arunbhai. The

wi t ness Ashish was told by the injured wtness that he
and Miukesh were injured and Ashish told Arunbhai by
shouting and thereupon Arunbhai came fromhis office and
took the injured and deceased in rickshaw of p.w. 4 Kanu
Chauhan exh. 10 who stated that while he was standi ng
near the Mam atdar office, witness Arunbhai canme there
and both of themwent to Vandi Faliya where one person
was lying in a pool of blood. The people put himin the
ri ckshaw. Wiile he was on way to hospital, he saw one
person in bl ood marks clothes and he was also taken to
hospital. Therefore the presence of p.w. 4 Kanu Chauhan
appears to be very normal. In the presence of p.w 8
panch w tness Sandi p Jethi and another panch Dharnendra
Bhatt, the present accused/appellant produced knife which

was seized under panchanana. In presence of another
panch p.w. 9 Rajendra Sheth exh. 16 the panchanama of
scene of offence was recorded. In presence of Jigar

Pandya p.w. 10 exh. 17 the panchanama of clothes of
deceased i.e. blood stained jeans pant and bl ood stai ned



blue colour shirt were seized. In the same way cl ot hes
of injured were seized under panchanama exh. 25. Then
all the articles were sent to F.S.L. for analysis. The
bl ood group of deceased was AB and the pant of the
deceased was also showing blood group of AB, blood
stai ned kni fe was al so showi ng the sane bl ood group and
the blood stained soil was also showing the sane bl ood
group. Accordingly, there is a reason to believe that
the circunstantial evidence proves the guilt of the
accused and therefore we are of the opinion that the

| ear ned trial Judge has rightly convi ct ed t he
accused-appel l ant for the of fence under Sec. 302 of the
I.P.C for the nurder of deceased Miukesh and convicted

hi m under Sec. 324 of the |I.P.C. for injuring Rajnikant
Sol anki .

15. In case of Lakshnan Prasad (supra), in the facts

and circunstances of the case, the evidence show ng
possibility of false inplication of accused and raising
suspicion regarding conplicity of accused in dacoity and
in view of this the conviction was set aside.

16. In case of Bogam Chandraiah (supra), the facts

bef ore the Apex court were such that Apex Court held

"the H gh Court has evolved theory of its own,
wi thout there being any material to support it,
and prenised that the occurrence nust have taken
pl ace duri ng dar kness and subsequently the
respondents nmust have been inplicated on account
of suspicion. It further held that the appeal of
State of A P. was allowed and the Apex Court set
aside the acquittal and restored their conviction
under Sec. 302 read with Sec. 34 of the Pena
Code and the sentence of Ilife inprisonment and
ordered the respondents to surrender thenselves
to custody for undergoing the sentence awarded to
them ™"

17. The facts of the aforesaid cases are not related

to the present case before us and t herefore t he

authorities do not help the present accused.

18. In case of Gajula Venkateswara Rao and ot hers

(supra), in para 11 the Apex Court has held as under

"The witnesses found present at the spot were
natural w tnesses. They are conpetent to depose
about the incident nmore so when they thenselves
are injured witnesses, unless there is any cogent
reason or apparent mterial on the record,
otherwise their evidence cannot be discarded
nerely because they belong to the same party or
they are connected with the victinms." The Apex



court has further held that "minor contradictions
here and there can always be found in the
statements of the witnesses due to | apse of tine
or other such reasons. There can always be sone
difference in description of the mnute details
anongst the witnesses as to who assaulted where
and how many tines or by which side of the weapon
etc."

19. In case of Majju and another (supra), the Apex
Court held that:

"even though the witnesses were related to the
deceased and thus interested w tnesses but they
havi ng sustained injuries in the incident, which
was proved by the medical certificates issued by
doct or who exam ned them their presence at the
pl ace of occurrence cannot be doubted and their
evi dence being consistent, it was held there was
no infirmty therein.'

20. In case of Sheel am Ranesh and another V/s State

of A/P. reported in 2000 Cr.L.R (SC) 30, in the facts and
circunst ances of the case, the Apex court has held that
his first duty, in addition to his safety, was to bring
police to the place of occurrence and to ensure that
nmedi cal help be given to the deceased. It was held that
there was no delay in filing the FIR  The Apex Court has
further held that the courts are concerned wth quality
and not the quantity of evidence and in a crimnal trial
convi ction can be based on the sole evidence of a w tness
if it inspires confidence.

21. In the above view of the matter, we fully agree
with the reasoning and findings of the trial court and
hold that the accused has been rightly held guilty of the
of fences under Sec. 302 and 324 of 1.P.C. The appea
is, therefore, dismssed.

( H H MEHTA, J)

( SHARAD D DAVE, J )
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