IN THE H GH COURT OF GUJARAT AT AHMEDABAD

CRI M NAL APPEAL No 327 of 1998

For Approval and Signature:

HON BLE MR JUSTI CE H. H MEHTA
and
HON' BLE MR JUSTI CE SHARAD D. DAVE

1. Whether Reporters of Local Papers nmay be all owed . YES
to see the judgenments?

2. To be referred to the Reporter or not? : YES

3. Whether Their Lordships w sh to see the fair copy : NO
of the judgenent?

4. \Whether this case involves a substantial question : NO
of law as to the interpretation of the Constitution
of India, 1950 of any Order nmde thereunder?

5. Whether it is to be circulated to the concerned : NO
Magi st rat e/ Magi st rat es, Judge/ Judges, Tri bunal / Tri bunal s?

YAKUB | SMAI LBHAI PATEL
Ver sus
STATE OF GUJARAT
Appear ance:
1. Crimnal Appeal No. 327 of 1998
MR KJ SHETHNA for Petitioner No. 1-3
M. P. R Abi chandani, |earned A P.P.for Respondent No. 1

CORAM : HON BLE MR. JUSTI CE H. H. MEHTA
and
HON' BLE MR. JUSTI CE SHARAD D. DAVE

Dat e of deci sion: 29/08/2003



C. A V. JUDGEMENT
(Per : HON BLE MR JUSTI CE SHARAD D. DAVE)
1. The appel |l ants-original accused, by filing this
appeal under Section 374(2) of the Code of Crimna
Procedure, 1973 (to be referred to as the Code for the
sake of brevity) have chall enged the judgnment and order
dated 13th February, 1998 rendered by the | ear ned
AddI . Sessi ons Judge, Ahnedabad City in Sessions Case no.
101 of 1996 by which judgrment and order the appellant no.
1 was convicted under Sec. 302 of the Indian Penal Code
and appel | ant nos. 2 & 3 were convicted under Sec. 302
read with Sec. 34 of the Indian Penal Code and sentenced
themto inprisonnent for life.

2. The brief facts of the present case are as under:
On August 25, 1995 at about 13-15 hrs. t he

Ahmedabad Railway Police received a Vardhi fromone
Abdul majid containing that "knife blow is inflicted on

Nazim at Kankaria Loco Shed." In this regard entry no.
24/ 95 was recorded in police station diary. Onh the
strengt h of t he said entry, P.S.I. Praj apati of

Ahrmedabad Railway police station went to the scene of
occurrence, prepared inquest report of dead body and al so
drew panchananma of scene of occurrence. In the neantine,
at about 17.40 hrs. conplaint was given by Minna @ Ghet

Mohamadshafi Shai kh. |In the said conplaint, it is stated
that he happens to be a friend of N zanuddin |Ismail bha

(deceased) for the last 15 years and said N zanuddin has
been allotted one quarter in B scale colony of Kankaria

railway col ony but he was not residing there. He gave
the quarter to his relative. Near by the quarter of
Ni zarmuddi n, Yakubbhai Patel (accused no. 1) was
resi di ng. The complainant also used to visit the said

guarter along with N zanuddin. On 24.08.1995, there was
altercation/di spute and quarrel in between accused no. 1
and deceased in respect to the said quarter, as he wanted
to get it evicted. On 25.08.1995 (the day of incident)
whil e said Munna @ Gheti was returning fromthe house of
his friend, somewhere near Kankaria railway col ony, he
saw accused no. 1 and accused no. 2 along wth other
person. They were running. There was Jamaiya (kukari)
in the hand of accused no. 1. There was also Jamaiya in
t he hands of accused no. 2. Therefore, he went towards
fuel room of diesel shed, where he saw the dead body of
Ni zamuddin in a pool of blood lying near railway tracks.
e Raju (witness) was also there. |In the inquiry, he
could gather fromsaid Raju that accused no. 1 & 2 along
wi th one another person had inflicted injuries on the
person of N zamuddin and thus has resulted into his
death. Said Munna had al so seen the injury on the throat



and on face of Nizamuddin. His said FIR conplaint was
registered as | C R No. 223/ 95 wi th Ahnedabad Rai |l way
police station.

3. During the investigation, police recorded the

statenents of w tnesses, panchanamas were drawn in
respect of the clothes of deceased, discovery of weapons
at the instance of accused persons and post nortem note

of deceased was collected. Incrinmnating articles were
al so collected for having scientific exam nation. Police
al so arrested accused no. 1 & 2 and Tapan @ Tond

Shashdhar accused no. 3 on 19.09.1995. After conpletion
of investigation, accused cane to be chargesheeted on
16.12.95 before the learned Metropolitan Magistrate,
Court no. 5, Ahnedabad. The said chargesheet was for
the alleged offences punishable under Sec. 302, 34 of
I.P.C. and Sec. 135 of the Bonbay Police Act. It was
nunbered as Crimnal case no. 2833/95.

4. As the alleged offence punishabl e under sec. 302

of I.P.C is exclusively triable by the Court of
Sessions, the |learned Metropolitan Magistrate court no.
5, Ahmedabad in turn conmitted the said crimninal case no.
2833/ 95 of his file to the Court of Sessions Ahnedabad on
01.02.1996 and it was nunbered as Sessions Case no.
101/ 1996.

5. Charge was framed against all the three accused.
They pleaded not guilty to the charge and clained to be

tried.

6. In order to prove the charge against the accused

the prosecution examined 14 wtnesses ; (1) P.Wno.
Munnabhai @ CGheti Mhamuadsam exh. 11, (2) p.w 2
Akbar khan Abbaskhan exh. 14, (3) p.w 3 Parshottanbhai

Moti bhai exh. 15, (4) p.w 4 Gl amyuddi n  Abdul r ahman
exh. 16, (5) p.w 5 Yusuf khan Rahi nkhan exh. 18, (6)
p.w. 6 Mohammadshafi Mhanmmadyusuf Shai kh exh. 20, (7)

p.w. 7 Ajijkhan Usnmankhan exh. 22, (8) p.w 8
Mohamadai ya Mohamradf aruqui  exh. 24, (9) p.-w 9
Ranj i bhai Koyabhai Par nmar exh. 25, (10) p.w 10
Kam eshbhai Vijaybhai Rathod exh. 28, (11) p.w 11
Vi nayakarao Vasudevrao Patil exh. 30, (12) p.w 12
Govi ndbhai Parsottandas Prajapati exh. 37, (13) p.w 13
Babl i ben Jum abhai exh. 45, (14) p.w. 14 Mohanmadbeg

Sardarbeg Mrza and also relied on docunentary evidence
whi ch consi sted of FIR, panchanama of place of incident,
recovery of weapons panchanama  from the present
appel l ants etc. The appellants have also exanined D W
no. 1 Minna @ Gheti Mhammadsam Shai kh at exh. 71 and
produced docunentary evidence, exh. 39 receipt in



respect of dead body received by Kanal uddi n | smail bhai
exh. 40 Yadi sent to fire brigade officer by P.S. 1.
Ahrmedabad railway station, exh. 41 Yadi for calling dog
squad, exh. 33 and exh. 42 two death reports sent to
Cvil surgeon along with dead body by police and exh. 66
xerox copy of Mister roll of Loco Shed office, K K F.
Western rail way.

7. After the prosecution case was over, t he

appel lants were questioned wth regard to the evidence
| ed by the prosecution against themand their statenents
were recorded under Sec. 313 of the Code. In their
further statements all the appellants have denied the
part played by them in the alleged offence. However,
they gave application to exam ne conplainant Minna
CGheti Mhamadshafi Shai kh as defence w tness.

8. The | ear ned Addl| . Sessi ons Judge, after
appreciating the oral and docunentary evidence and
argunent s advanced by the learned counsel of the
prosecution as well as the defence, held that on the day
of incident i.e.25.08.1995 all the appellants had comon
intention to kill the deceased. It was further held that
deceased N zamuddin died a homicidal death. 1In light of
this, the |earned Addl.Sessions Judge convicted all the
appel l ants and sentenced them as stated above which has
given rise to this appeal

9. Heard Ilearned counsel M.K J.Shethna for the

appel l ants and Shri P. R Abi chandani, |earned A P.P. for
t he respondents. They have taken us through the entire
record and proceedi ngs of the case. According to |earned
counsel M. Shethna for the appellants, there is no direct
evi dence to indicate any connection of appellant nos. 1
to 3 with the alleged crine. The accused no. 1 was
serving as railway servant in the diesel shed where
Ni zarmuddi n (deceased) was al so serving. The prem ses of
deceased N zamuddi n was near the house of accused no. 1.
On the previous day i.e. on 24.08.1995 there was an
exchange of words between the accused no. 1 and deceased
in respect of premses. The incident took place on
25.08.1995. On that day at about 9.30 a.m t he
conplainant Munna @ Gheti had gone in the Government
colony to neet his friend. After talking to him he was
returning. At that tine, he saw those persons i.e. the
present appellants running. As per the deposition of

wi t ness Akbar khan Abbaskhan p.w. 2 exh. 14 he and
deceased N zamuddin left the place at about 7.30 aam to
pl ace sick note as he was not feeling well. 1In both the

offices, it took 4 to 5 hours. Accordingly, the wtness
Akbar khan has not stated the exact tine of alleged



of fence. However, as per entry no. 24/95 it seens that
i ncident has taken place at about 13.30 hrs. on
25.08. 1995. Accordi ngly, in submssion of |earned
counsel for the appellants, the time of incident is not
proved by the prosecution. The place of incident is also
not proved by the prosecution. Though there was bl ood on

the table, chair and floor, P.S.I. Prajapati has nade
panchanama near the railway track where the body was
found |ying. At  the place of incident, the police has

not ed bl ood, one watch, goggles etc. The police has not
sei zed anything fromthe room Under the circunstances,
when there is dispute regarding the place of offence, the
benefit should go to the accused. According to the
| earned counsel for the appellants, it is the case of the
prosecution that the alleged injuries sustained by the
deceased were inflicted by kukari by appellant no. 1 and
by knives by appellant nos. 2 & 3 but there are no
wi tnesses to that fact. The wi tness Akbarkhan has stated
in his deposition that Yakubkhan has given blow wth
jamaiya on the neck of N zanmuddin and acconpanying

persons al so did the sane. Agai nst the aforesaid
deposition of the alleged eye wtness, Dr.Vinayakarao
Vasudevr ao Pati | who perfornmed the post-nortem of
deceased N zamuddi m has stated in his deposition that
i nci sed wound no. 3 stated in colum no. 17 cannot be
possi bl e by kukari but it can be possible by gupti or
swor d. As per the eye witness all the three appellants
were having kukari in their hands but the nedica
evi dence says otherw se. The case of the prosecution

that accused no. 2 and 3 were having knives in their
hands and knives were also seized fromthem The stab
wounds cannot be possible by kukari. It is not the case
of the prosecution that the incised wounds were caused by
kni ves. Therefore, there is contrary evidence on record
regardi ng weapon by which the injury was caused and
t herefore t he benefi t shoul d go to t he
appel | ant s- accused.

10. According to the |earned counsel for t he

appel l ants, the prosecution has only one reliable eye
wi t ness Akbar khan Abbaskhan who has given deposition as
p.w. 2 at exh. 14 who appears to be got up witness. It
is the defence of the present appellants that Raju is not
the eye wi tness and Akbarkhan is not known as Raju. He
is subsequently got up and l|earned counsel for the
appel l ants relied on certain facts to disbelieve the said
witness. As per his say at about 7.30 a.m on the day
of incident he was standing in the corner of the street
to go to nutton shop. However, the nutton shop is
situated outside the lane but still he was saying that he
was standing on the corner of the street. According to



this wtness, when he was standing on the corner of the
street, deceased Nizarmuddin cane and told himthat et us
go to the office and put sick Ileave and cone back

According to himthey went on scooter though N zarmuddin
was suffering fromcold and fever. Nornally sick person
woul d not go on scooter. Assum ng that deceased went to
mark his absence but they stayed for 2 1/2 hours each in
both the offices. As per the nuster roll exh. 66 it is
clear that on 25.08.1995 the deceased was present on his
duty. Accordingly the presence of w tness Akbarkhan is
very much doubtful at the place of incident and therefore
there is a reason to believe that he has been got up at a
| ater stage. Moreover, assum ng for the sake of argument
t hat Akbar khan was with the deceased N zanuddin at the
time of incident, however he has not tried to save his

best friend. Therefore also, the only alleged eye
Wi tness cannot be believed at all and benefit should go
to the present appellants. According to the |earned

counsel for the appellants, tinme gap between the all eged
incident and filing of FIR is not explained by the
prosecuti on. It has conme on record that fromthe place
of incident, the police station is about 1 km or so,
however, one of the witnesses |odged the FIR before the
police. After the FIR was |odged, P.S.|.Prajapati cane
at the place of incident and prepared i nhquest panchanama
and panchanana of scene of offence. The W t ness
Akbarkhan @ Raju has also not filed any FIR before the
police even though he was with the deceased from 7.30

a.m till he saw the incident. Therefore there is a
reason to believe that Akbarkhan has no business to enter
the railway vyard. Mor eover, the nane of pr esent
appel I ant no. 3 was not known to witness Akbarkhan

Therefore, he has stated that he saw Yakubkhan and one
nore person running wth the weapons. There is no
T.l.parade. |In the aforesaid circunstances also, the
prosecution has mnmiserably failed to prove the alleged
guilt of the appellants. Therefore, they should be
acquitted.

11. It was submitted by learned counsel for the
appel l ants that Munna @ CGheti who was exani ned as defence
witness no. 1 has resiled from the evidence which he

gave as P. W 1. Therefore, he was al so dishbelieved as
P.W 1 and his deposition as p.w 1 should be
di scar ded. Hi s af fidavit shoul d be taken into

consideration. There is no chance of influencing the
defence witness Munna @Cheti in the jail prem ses. Wat
is transpired is stated by the witness and therefore al so
the benefit should go to the present appell ants-accused.

12. In support of his subnissions, M.K J.Shethna



| earned counsel for the appellants has relied on the
foll ow ng deci sions :

1. Ranratan and others V/s State of Rajasthan
reported in AIR 1962 S.C. 424,

2. Awadh Behari Sharma V/s State of Madhya Pradesh
reported in 1956 S.C. 738.

3. Mohan Singh and another V/s State of Punjab
reported in AIR 1963 S.C. 174.

4. Prabhoo V/s State of Uttar Pradesh reported in
AIR 1963 S.C. 1113.

5. Krishna Govind Patil V/s State of Maharashtra
reported in AIR 1963 S.C. 1413.

6. Hanumantta Ranthandra V/s The State of GQujarat
reported in 1963 GL.R 1031

7. Mohd.lgbal M Shaikh and others V/s State of
Maharashtra reported in AIR 1998 S.C. 2864.

13. Agai nst the aforesaid subnissions, |earned A P.P.
Shri P.R Abi chandani for the respondents has submtted
that the alleged incident took place at 12.30 p.m In

the station diary it is nentioned as 13.30 hrs. and
i nquest panchanama and panchanana of scene of offence
were carried out by P.S.1.Prajapati from 13.45 hrs. to

15. 20 hrs. and 15.35 hrs. to 16.30 hrs respectively.
It is true that FIR nunmber is not nentioned in the
panchanama and panchanana of scene of offence on account

of FIR registered at 17.40 hrs. In subm ssion of
M . Abi chandani |earned A P.P. for the State body was
recei ved by the doctor at about 16.30 hrs. obviously FIR
was not registered till that hour. Pavti of t he
receiving body by brother of deceased nakes the position
clear that FIR was filed at a |ater stage. |If we peruse
FI R exh. 47 it only refers to making a note. It does

not di sclose the nane of the assailants. Exh. 49 can be
said to be a detailed FIR Appellant no. 3 is described
as unknown person. Therefore, runs the subnission of

| earned A P.P. for the State, that though the railway
police station was nearer to the place of incident, on
recei pt of i nformation to the P.S.|.Prajapati he

i medi ately nmoved and came to the place of incident and
drew panchanama of scene of offence as well as inquest
panchanana. Thereafter, the body was t aken for
post-nortem and ultimately conplaint came to be recorded
at 17.40 hrs. Therefore, delay of 2 hrs. in lodging the
conpl ai nt cannot be said to be fatal to the prosecution

14. P.Wno. 2 Akbarkhan has given deposition at exh.

14 who is said to be the eye w tness. H's evidence is
required to be read wth the deposition of 1.0 The
deposition of I.0O ought to be accepted as he is not



i nterested person though p.w 9 Ranjibhai Parmar is
hostile witness. The application at exh. 26 dated
23.04.1997 requires consideration. According to |earned
A P.P. for the State, wtness Ranjibhai Parmar has
stated that the relatives of the accused s side are
strong headed persons and giving threats to him and his
famly and therefore prayed for police protection. On
this application, the trial court Judge has also passed
order directing the P.lI. Karanj police station to give
proper protection to the witness. Therefore, runs the
submi ssions of learned A P.P. for the State, that under
the circunstances, though witness Ranjibhai Parmar was
serving with the railway and was serving wth the
deceased and knew each other, he has not supported the
prosecution case.

15. So far as the "u' turn taken by the P.W 1 who

was also DDW 1, learned A.P.P. for the State subnmitted
that as he was in jail along with the present appellants,
he was supposed to change the version after a span of
nore than two years. The incident took place on
25.08. 1995 wher eas his deposition was recorded on
19.01.1998. The witness was in jail on account of other
of fences under the Narcotics Act. His affidavit was read
over which is at exh. 72. Therefore, assuming for the
sake of argument, the deposition of p.w. 1 Minna @ Chet
is not considered at all then also the deposition of p.w
2 Akbarkhan @Raju inspires confidence and when evidence
of one eye witness is sufficient to inspire confidence in
the m nd of the court then conviction can be confirmed on

such deposition. |In short, learned AP.P. for the State
has tried to support the judgnment and order passed by the
| earned Addl . Sessions Judge Ahnedabad. Lastly, it is

submtted that the appeal be dism ssed.

16. W have gone through the depositions on record

and papers produced with the paper book. Before going
t hrough the discussion, it is proper to note down the
mai n aspects of the depositions of p.w 1 and p.w 2.

As far as p.w. 1 Minna @ Gheti is concerned, he has
stated at exh. 11 that deceased was serving as a
Pointman in the railway in diesel shed and was residing
at Jamal pur. He had another house in railway col ony
also. 1In the railway colony house/quarter, his relative
was residing. He knows Yakub Patel-accused no. 1 on
account that w tness, accused no. 1 and deceased used to
take tea together. |In clear terns, he stated that one
Saf i bhai gave him information that there was an
altercation between the deceased and Yakub Patel. On the

day of incident, while he was returning from railway
colony after neeting his friend at about 12.00 noon, he



saw accused no. 1, accused no. 2 and another person
runni ng. Thereafter, he saw the body of deceased
Ni zamuddin lying in a pool of blood. He saw Raju
standing near the body of N zanuddin. Raju told the
wi tness that Yakub Patel and other accused persons gave
blow to N zanuddin and ran away. Subsequently, Raju and
witness went to the police station to |odge conplaint
which is given mark 10/1. One day, T.l.parade was held
and at that tinme he identified accused no. 2 & 3.

17. In cross-exam nation of this witness, he adnitted

t hat deceased Ni zanmuddin was his fast friend since |ast
15 years. At that tinme, deceased was staying in Saudagar
pole and before 8 vyears he was allotted quarter in
railway col ony where he stayed for 1 1/2 years to 2 years
or so. The witness used to visit N zanuddin's house in
Saudagar pole as well as railway colony. The w tness saw
the accused persons when they were comnming from Kankari a
yard. It is adnitted that there wused to be RP.F
police near the yard and that yard was used for | oading
and unl oadi ng process which goes on for 24 hours. The
witness had no occasion to see accused no. 3 at any
tinme. The distance between diesel shed and Ahnedabad
railway police is about 1/2 an hour. It took 1/2 hour in
dictating conplaint at police station. Lastly, in clear
terns he has denied that he is not knowi ng regarding the
incident at all.

18. At this stage, it is wrth to note that as

defence witness at exh. 71, Munna @ Gheti has stated
that CGheti name is given by police. The police has filed
many cases of theft against the witness. He knows
deceased Ni zamuddin and Akbarkhan as they are his
friends. The w tness knows deceased Nizanuddin on
account of hel p rendered by him in his illega

activities. On 25.08.1995, the wtness was at his
friend's room from10.00 a.mto 1.30 p.m where he cane
to know t hat Ni zarmuddi n di ed. Thereafter he cane to
railway crossing where police called himand told himto
remain as witness. He has not seen any incident taking
pl ace nor he has seen anyone involved in the crine. The
Wi t ness does not know full nane of Akbarkhan. He has no
al i as name. The witness has read over the affidavit
which was sworn before the Notary and admitted the
contents of the same which is given exh. 72.

19. In cross-exanmination by the learned A P.P. for

the State, the witness stated that he is in jail since
31.07.1997 in Narcotics case which was filed by the
nephew of deceased N zanuddin. The wtness denied the
suggesti on t hat on only nat i onal occasi ons the



under-trial prisoners neet each other. There were 37-38
undertrial prisoners in one barrack who used to talk with
each other. In clear terms the witness adnmtted that his
earlier deposition was recorded in March 1997 but denied
t he suggestion that in the said deposition he stated that
he saw the body of N zanuddin after his death and that he
saw sone persons running away. He clearly stated in his
deposition that he wongly identified accused nos. 1 &
3. He denied that on 25.08.1995 the wtness went to
police station and gave conplaint. He admitted that as
the witness was rickshaw driver, the traffic police used
to file many cases against him But he denied the
suggestion that on account of nmany traffic cases,the
witness had to enter into conflict with the police. The
wi t ness deni ed the suggestion that Police Comni ssioner is
the authority for making grievance against the police
of ficer. In clear terns he adnitted that on 25.08.1995
after the thunmb mark was taken, he has not nmade any
conplaint to higher authority. The w tness does not know
advocate MI.Laliwala nor he has seen him After the
Wi t ness was exam ned on 27.03.1997 he has not nmde any
conplaint through this court also. The witness has
signed the affidavit at exh. 72 in presence of Jailor
The witness does not know who is Notary Public. Typing
of exh. 72 was done in the jail prem ses. The witness
denied that he was knowi ng accused no. 1 & 3 before he
went to jail and that whenever he was in jail both the
accused used to nmeet him who forced himto execute
affidavit at exh. 72. The witness also denied that
today, he is under threat of accused no. 1 & 3. Lastly,
he deni ed that he was stating that there were theft cases
filed agai nst himand cases under PASA were fil ed agai nst
himin order to help the accused.

20. So far as deposition of P.Wno. 2 Akbar khan
Abbaskhan is concerned, it is recorded at exh. 14. In
clear terns he stated that his real name is Akbarkhan
Raju. He states that he is residing at Saudagar Pole,
Jamal pur and serving in mutton shop situated nearby. He
knows deceased N zamuddin who was serving in railway's
di esel shed. On the day of incident i.e. 25.08.1995,
the wtness was standing outside hi s | ane wher e
Ni zanmuddi n had come and told himthat as he was down wth
fever, he would go wth the witness and return after
putting his leave. Thereafter, both of themwent to the
di esel shed on scooter which was driven by the w tness.
Both of themreached the office at 8.30 a.m where they
stayed for 2 1/2 hours and thereafter they went to
adjoining office al so where they stayed for another 2 1/2
hours. \Wereupon accused no. 1 canme and Ileft. After
sone tinme, along wth two persons accused no. 1 cane.



When he was sitting on table and deceased occupied a
chair and other nenbers of the staff were also there.
Accused no. 1 caught hold of N zamuddin and told him
whet her he wants to vacate the house or not. To this,

Ni zamuddi n stated in the negative. Ther eupon, Yakub
Patel told "take out the kukari, he has to be beaten".
Ther eupon, Pappu brought kukari and accused no. 1

inflicted blows on the neck of the deceased. Thereupon
the other staff nenmbers and witness ran away. One of the
persons who acconpani ed the accused no. 1 ran after him
He hid hinmself in the yard for 45 minutes. He cane to
t he place of incident when people gathered and he saw the
dead body of N zanmuddi n. He al so saw Munnabhai p.w. 1
at the place. He told him that he saw three persons
runni ng away. To a question whether Miunnabhai gave nanes
of assailants the wtness stated that Yakub, Pappu and
one other person were there. To this Minnabhai also told
himto go to Nizamuddi n's house and convey the nessage.
At about 7.30 p.m Munnabhai gave conplaint to the
police in the presence of witness. The police also
recorded the statenent of the witness. The wi t ness
rightly identified accused no. 1 and accused no. 2, to
whom accused no. 1 called as Pappu. The witness al so
rightly identified the third person but was not know ng
his name. The witness also rightly identified the kukari
by which the accused no. 1 gave blow to deceased
Ni zamuddin.  The other two persons also used to beat
Ni zamuddin by holding him in their hands. The w tness
al so stated that both the persons were al so having kukari
in their hands. The witness identified the clothes worn
by the deceased N zanuddin at the tine of the incident.

21. In cross-exam nation by the |earned advocate on

behal f of the accused, the w tness denied that he used to
give his name as Akberbhai Shai kh. He has no docunentary
evidence with regard that he has been known by people as
"Raj u". The witness denied that he 1is not known as
"Raju". He denied that deceased N zanuddin was a strong
headed man and he used to do busi ness of charas, ganja
and also involved in theft of railway property and on
account of this, he had nany enemes. The wi tness
further stated that on the day of t he i nci dent,
Ni zamuddin was suffering from cold. Wen they went to
di esel shed on scooter, N zanuddin did not sign the
nmuster roll. The wi tness cannot say as to whether the
sickness report was submitted by the deceased or not.
The second office is situated at a distance of 200-300
ft.The witness has no know edge of direction. After the
i nci dent took place, the witness with other staff nenbers
ran away from the room \Wen w tness saw t hree persons
in the room none of them was having any weapon with him



The witness denied that on account of talk between
Ni zamuddi n and Yakub Patel, N zamuddin got excited. The
witness admitted that N zanuddin was sitting in the chair
when scuffle started. The w tness does not know whet her
on account of the attack on N zanuddin, the witness saw
bl ood on the floor area. The witness pointed out that he
ran away fromthe place of incident on account of fear
The witness was sitting on the table at a di stance of
about 5to 6 ft. from N zanuddin but it is not necessary
for himto cross the deceased or assailants while running
away fromtable on which he was sitting. Stab wounds
were given to deceased N zamuddi n. How many wounds were
given that the witness cannot say. Neither the wtness
went to help N zanuddin nor the other staff nenbers went
to help him The witness cane after sone tine and he saw
t he body of N zanuddin at a distance of 200 ft. fromthe
office. He did not see any blood on way to his office.
Munna @ Gheti was standing near deceased Ni zaruddin
before witness went there. Deceased N zamuddin was fast
friend of wtness and not Munnabhai. He stayed near the
dead body for 15 to 20 m nutes. On the day of incident,
neither he saw Kanaluddin brother of N zanuddin or net
him It was 5.30 p.m when he went to give nessage at
Ni zarmuddi n' s house. The witness did not tell anyone by
whi ch weapon Ni zanuddi n was attacked. The w tness denied
that on the day of incident, he and Mnnabhai were
fal sely involved as w tnesses by the police.

22. So far as p.w 11 Dr.Vinayakarao Vasudevrao
Patil at exh. 30 is concerned, he was one of the pane
doctors who perforned autopsy on the body of t he
deceased. On page 197 of the paper book the wounds
stated by the Doctor are as under
1. An incised wound is present on right cheek in
center/in direction size 4.5 x 2.5cnms. It is
nmuscl e deep
2. Two incised wounds were present on cheek oblique
in direction. They were bone deep and underneath

bones were sharply cut. Si ze each about 5.5 x
3.00 cms. and they were 2.5 cns. away from each
ot her.

3. A horizontal I|arge incised wound was present on
m ddl e of neck on front side. Size 7.5 x 5.5 x
5.0 cms. The tracheasophagus and nuscle and

bi gger bl ood vessels of neck were sharply cut.

4. An incised wound present on left side of face 4
cms. below left ear. Size 8.5 x 3.5 x 3.5 cns.
The muscl es and bl ood vessels were sharply cut.
External jaugular vein was sharply cut.

5. An incised wound was present on top of left
shoulder. Size 7 x 2.5 x 3.0 cms. It was muscle



10.

11.

12.

13.

14.

15.

16.

17.

deep.

Five incised wounds were present on back of left
forearm They were oblique, overlapping and
nmerging in each other. Size each about 4.5 x 2.5
to 3.5 x 1.5 cns.

Four oblique stab wounds were present on upper
hal f of left side of chest. Size each 3.5 x 1.5
cme. to 2.5 x 1.5 cms. They were present about
four cns. away fromeach other. Al were cavity
deep. Al had sharply cut. The 3rd, 4th and 5th
ri bs sharply.

Two oblique stab wounds were present on front of
chest in center at upper part. Size each 3x2
cns. and 2.5 cns. away from each other. They
were cavity deep.

Two stab wounds were present on right side at the
| evel of seventh rib 2.5 cns. right to mdline.
Size each 2 x 1 cns. Both were cavity deep. The
right seventh rib was sharply cut and oblique in

direction.

Four stab wounds were present on |left side of
chest. Each oblique in direction. Size 3.5 x
2.0 cns. to 3 x 1.5 cms. They were present in
mddle and little upper part of the chest. They

were 3.5 to 4.0 cns. away fromeach other. All
were cavity deep and underneath ribs were sharply
cut.

Three stab wounds were present on left waist
region on outer side in mddle. Size each 2.5 x
1.0 cns. Al were nmuscle deep and oblique in
di rection.

Three stab wounds were present on |ower half on
abdonen in mddle region. Size each 1.5 x 1.0
cnms. They were oblique and 3 cns. away from
each ot her.

Two stab wounds were present on right side of
chest in lower part in 8th intercostals space in
anterior auxillary line. Size each 2.8 x 1.5

chs. They were oblique in direction and cavity
deep.

An oblique stab wound was present on right side
of abdonen in upper part 2 cns. right to
mdline. Size 2.5 x 1.5 cns. It was nuscle
deep.

Three stab wounds were present on right side of
wai st in mddle region. Size each 2.2 x 1.0 cns.
Al were nuscle deep and oblique in direction

A |l arge stab wound was present on right side of
abdomen at lower end. Size 4.5 x 1.5 cns. Coils
of intestine were protruding out of it.

A large stab wound was present on back of right



shoul der. It was coning out through auxillary

whole. Size 4.5 x 4.0 cns. of each wound. Two

such wounds were produced by one bl ow only.

arge incised wound was present on right

forearmon its back in center part. Size 5.5 x

8.0 cns. x 3.0 cms. Muscles and bl ood vessel s

were sharply cut.

19. Two stab wounds were present on back in | ower
part at T-twelve region | evel and Lunber |evel.
(T means thorasic and L Lunbar). They were 3
cns. away frommdline. Size each 5.0 x 2.5
chs. They were cavity deep and entered in
abdom nal cavity.

20. Four contused abrasions were present on back of
| eft shoul der. Size each 7.5 x 1.0 cns. They
wer e cross-crossing each other.

21. Four contused abrasi ons were present on back and
outside of left arm Si ze each 6.5 x 1.0 cns.
They were overl appi ng each other.

22. Stab wound was present on left hip lower and
i nner quadrant. Size 2 x 1 cns.

23. Incised wound was present on top of head oblique

18. A

in direction. Size 9.5 x 2.5 cnms. It was bone
deep.
24. An incised wound was present on occipital region
of head. Size 4.5 x 3.5 cnms. It was bone deep
It was noted by us that margins of all the stab wound

were sharply cut, one angle was sharply cut and anot her
was slightly bruised. Margins of all stab wound were red
in colour.

On internal examination, we found follow ng
internal injuries :

1. In head region there was echnosis of scalp on top
of head and occipital region. No fracture could
be seen.

2. The internal injuries of chest. Al the stab
wounds of chest which were cavity deep had
entered in the thorasic cavity and the chest wal
nmuscl es and pleura were sharply cut. There was
about 1500 cc of fluid blood in either pleura
cavity. Both Ilungs were pale and collapsed.
Both lungs were sharply cut at many places, due
to stab wounds. All stab wounds of lungs were
corresponding to external wounds as descri bed.
Al stab wounds were converging towards their
ti ps and were about 8.5 to 10.0 cnms. deep

Internal injuries of abdomen :



1. The stab wound present on abdonen which had
entered into abdomen cavity had sharply cut the

abdom nal wall, as nentioned in colum no. 17,
there was about 1300 cc of fluid blood in
abdom nal cavity. Stomach  was havi ng sem
di gested food. Mucosa was normal. The coils of
intestine were sharply cut at many places due to
external injury no. 19. The left kidney was
sharply cut through and through. The stab wound
of external injury no. 13 had entered deep in

liver. The entire liver tissue were sharply cut.
Al'l other abdom nal organs were pale.

About 100 m. blood was collected in a bottle and handed
over to the Police constable on duty after labelling and
sealing it.

Al external injuries were antenortemin nature. In this
case death was due to henorrhage and shock as a result of
multiple injuries sustained. The injuries were caused by
sharp edged and ti pped penetrating weapon/ weapons.

After referring to nuddanmal articles kukari and
kni ves, the doctor has observed that the injury could be
caused by muddanmal articles kukari and knives.

23. I n cross-exam nation of the doctor by the | earned
advocate for the appellants-accused, has tried to bring
on record that due to injury no. 3 of colum no. 17
there woul d be profuse bl eeding and the person who was
standing nearby can get blood stains on his person or
clothes and the injured person can hardly wal k 2-3 steps.
The doctor has also stated that in viewof the injuries
found on the body, it is difficult to find out exact
weapon by which injury is caused.

24. So far as P.S.I. Govi ndbhai Par sot andas

Praj apati p.w 12 at exh. 37 is concerned, he stated
that on 25.08.1995 while he was in investigation squad at
about 13.30 hrs. he received one entry no. 24/95 which
stated that body of Ni zamuddin is Iying near diesel |oco
shed due to injury caused with the weapon. Ther ef or e,
witness went for the investigation. He saw body with
many wounds on it. He held the inquest panchanama exh.
17 The body was 1lying near the track. He prepared the
panchanama of scene of offence in presence of panchas.
In the nmeantime, he informed his P.I.M.Mrza. The
W t ness identified hi s/ panchas si gnature on t he
panchanamas exh. 17 & 19 and articles seized thereunder

25. In cross-exanination, the witness admtted that



entry no. 24/95 was of cognizable offence and if
conplainant is present, conplaint is recorded and if
nobody is present on the conplainant's side, the police
officer on behalf of the State gave FIR which is said to
be entry no. 24/95. There are no nanmes of the accused
inthe entry no. 24/95. The witness admitted that till
he recorded the panchamana of scene of offence, the nanes
of accused were not known. The P.l. came on the spot at
the place of offence at about 4.15 p.m |In the neantineg,
hi s brother Kamal uddin came to the spot and clained the
body of his brother. He did not disclose the nanmes of
assailants. The witness identified the signatures and
contents of docunents produced at exh. 39 to 42 which
are produced by the advocate on behalf of the present
appel | ant s- accused.

26. The Ilast witness Mdhamadbeg Sardarbeg Mrza p.w

14 at exh. 60 at the relevant time has stated that he
took over the investigation fromP.S. |.M.Prajapati and
he recei ved the papers including i nquest panchanama and
panchananma of scene of offence fromP.S.|.Prajapati. He
recorded the conplaint of Muinnabhai @ Cheti and obtai ned
his left hand thunmb mark which he adnmitted in court. The
trail court has observed that the said conplaint cannot
be terned as FIR under Sec. 154 of the Code. The police
station diary had recorded entry no. 24/95 ( exh. 47)
at about 13.30 hrs. which was a cogni zabl e of f ence.
Therefore, FIR was recorded. Thereafter, W t ness
recorded the statenents of the concerned persons and on
19.9.95 he has stated that all the three appellants were
taken in police custody and all the three accused shown

their willingness to show t he weapons which they used in
the alleged crine. Accordingly, he has recorded the
panchanama by visiting the place by the said accused in
presence of panchas. The witness also identified the
weapons that were seized and al so identified the clothes
of the deceased and signature of the panchas. O
1.11.95, T.1. parade was held.

27. In cross-exam nation of the wtness, he stated

that in exh. 48 the nanes of appellant no. 1 & 2 and
appellant no. 3 is stated as unknown. The w tness has
stated that T.I. parade is necessary if the nane and

description of the alleged accused is not stated in the
FIR In the report produced at exh. 48 the place of
i ncident is shown as kankariya railway di esel shed. In
clear terns he has stated that room gate of the room and
railway tracks are at the different place. However, he
voluntarily stated that they are situated nearby. On the
day of the incident, Minnabhai @Gheti came to him at
about 5.00p. m The witness recorded the statenent



Akbar khan @Raj u on 25.08.1995 but he does not know where
it was recorded. He has noted that he has no evidence to
show that his nane is Raju. He admitted that the name of
Raju is not shown in the list of wtnesses. Lastly the
witness adnitted that the quarter of N zanuddin was
ordered to be vacated by the authority. He admtted that
he did not collect any evidence that accused no. 2 & 3
are known by their alias names. He denied that none of
t he accused has shown their wllingness to show their
respecti ve weapons.

28. Fromthe aforesai d depositions that have come on

record, we are of the opinion that Akbarkhan @ Raju can
be said to be reliable witness and that there is no
reason to disbelieve himso far as the ocul ar aspect of
prosecution case is concerned. It is true that when the
evi dence of a single eye-witness is to be assessed, court
is required to proceed wth due care and caution, not
only that, but nust seek adequate corroboration in
respect of material aspects and vital issues. However,
it my be noted that what is needed is quality of
evi dence and not the quantity of evidence. The evidence
of a single eye-witness is nat ural , unbi as and
trust-worthy and nothing wunusual to rely onit. The
wi t ness Akbar khan cannot be branded as a related or
interested witness, because he is nmerely a friend of the
deceased. There is nothing significant to infer that
there was ennity between hinself and accused persons.

Hi s conduct appears to be consistent and natural in
acconpanying the deceased to his office at Loco Shed on
the date of incident. He stayed along with himtill the

accused persons attacked the deceased. On being seen
attack in a ghastly nanner with deadly weapons on the
person of deceased, he becanme hel pl ess and fri ghtened and
ran away from office do suggest that he was very well
present in the room while deceased sustained nultiple
injuries from all the three accused. Eval uating his
substantive evidence in toto, hardly, it can be said that
he has inprovised his version or nade an attenpt to
i nplicate wong persons i.e. accused persons.

29. Wiile arguing, M.K J.Shethna |earned advocate

for the appellants, stated that when a close friend was
attacked, he did not try to save him On the contrary he
ran away and again appeared at the scene of offence and
rushed to see his friend (deceased). The police
conmenced investigation on the strength of Vardhi exh.
47, drew i nquest report exh. 17 and also panchanama of
scene of occurrence exh. 19. In the evening, his
statement was recorded. According to t he W t ness
initially while they were in other office room accused



no. 1 alone di d visit t he office and left.
Subsequently, after some tine, accused no. 1 cane there
with accused nos. 2 & 3. After some talk between the
deceased and accused no. 1, the accused no. 1 called
accused no. 2 by nane Pappu in his presence. Therefore,
he had an opportunity to identify both of them He was
not knowing the nane of accused no. 3, however, he was
known by his appearance and identified in the court room

as one of the assailants. It is his evidence that the
three accused inflicted bl ows on the person of deceased
and they were having jamaiya. However, discovery of

weapons at the instance of accused nos. 2 & 3 suggests
that it was knife and accused no. 1 had janmaiya, kukari.
It is clarified that he mght be identifying knife as
jamaiya. At the relevant tine, under given situation, it
cannot be expected of himto see nmnutely the description
of particular weapon. However, it is a fact that all the
three appellants-accused were equipped with deadl y
weapons w el ded the sane and caused nultiple injuries on
t he person of the deceased. First blow was given by
accused no. 1 on the neck of the deceased. It has been
argued that to this attack witness Akbarkhan @ Raju did
not make any hue & cry or try to save the deceased. But
such attitude of a person depends wupon his nmental and

physi cal nmake up. Every person cannot be expected to
react in an identical manner under identical situation
and at nosphere. It has also been said that deceased

wanted to place his | eave report to the office, as he was
down with fever and therefore he along wth wtness
Akbar khan went to office. Copy of muster is produced at
exh. 66 and it reveals that his presence was narked
t here. Therefore, it <creates a doubt as to whether
Wi tness was present there or not. The deceased has gone
to give his |l eave report, but he did not do so and stayed
in the office premises till he took his |last breath
Copy of nuster produced at exh. 66 suggests that
deceased was physically present in the office and it does
fortify the say of Akbarkhan that they both went to the
of fice of deceased on scooter. Situation might be such
that deceased preferred not to put his |eave report.
Thus, the testinony of eye-witness Akbarkhan @ Raju
cannot be brushed aside. He is believable and it does
i nspire confidence.

30. It is the case of the defence that due to

injuries sustained, there should have been fl ow fountain
of bl ood, however, no such bl ood stains were found on the
spot or clothes of wi tness Akbarkhan. It nmay be noted
that it is not necessary that whenever such situation
arises, it is inevitable to have blood stains on the
person who is sitting nearby. 1t depends on nmany factors



Vi z. how he was sitting, how deceased was surrounded by
the assailants etc. etc. It has cone on record that
wi tness Akbarkhan @Raju was sitting on table, deceased
had occupi ed chair and due to his such position, he was
able to run away wthout crossing assailants. There
m ght be discrepancies of trivial nature but such
di screpancies would not effect the case of conviction
i nposed on the appellants. The evidence of eye-wtness
Akbarkhan @ Raju has been supported by the deposition
given by p.w. no. 1 Minnabhai @ Cheti. From his
evidence, it can be gathered that on the previous day
there was altercation in between deceased and accused no.
1 in respect to house (quarter) and he coul d gather such
i nformati on from one Shafi bhai. Soon after the incident,
he saw the present appellants running away and al so saw
t he deceased in a pool of blood. Raju was present there.
Thus, he throws 1light on subsequent conduct of the
accused which is in consonance with prosecution story.
Though witness Minnabhai @ Cheti did not see t he
conmi ssion of offence, such statement of said witness is
rel evant. However, the witness Minna @ Gheti took “u'
turn by giving evidence as D.W no. 1 wherein he has
gi ven conpl ete go bye to prosecution version and whatever
he had done, stated and deposed, he was conpelled by
present appellants/police to do so. Hi s subsequent
version cannot be relied on as defence wtness, because
i nci dent occurred on 25.8.95. The conpl ai nt/ st at enent
was recorded on the very day. Hi s deposition was
recorded in the court on 13.3.97. Thereafter, he
subm tted an application exh. 51 contending that he
shoul d be exami ned as court w tness which was rejected by
court with reasoned order on 28.11.1997. It also
transpires from his cross-examnation as a def ence
witness, that he is in jail due to his involvenent in
Narcotic case where the present appellants were also
lodged in jail during relevant period. It can be very
wel | presuned that w tness Munna @CGheti was induced to
give contrary deposition due to his association with the
accused persons in jail. Therefore, his silence from
25.8.95 to 25.9.97 does suggest that as defence w tness,
he has adduced fal se evidence before the court and thus
conmitted perjury. Court also issued notice for perjury
under sec. 193 of the I.P.C to show cause why the
wi tness should not be tried under Sec. 344 of the
Cr.P.C. which was subsequently stayed by the trial court
j udge under provision of Sub-sec. 1 of Sub-sec. 4 of
Sec. 344 of the Or.P.C

31. While adverting to nedical evidence, another
pi ece of corroboration to the version of prosecution is
deposition of Dr.V.V.Patil (Exh. 30 p.w 11) who



conduct ed aut opsy. There were in all 24 ext erna
infjuries and three internal injuries on the head, chest
and abdonen region. According to him injuries were
caused by sharp edged, deep penetrating weapons. The
victimhad sustained nultiple injuries and owing to the
same, there was henorrhage which ultimtely resulted into
hi s deat h. The cunul ative effect of injuries found on
the dead body were sufficient in ordinary course of
nature to cause death and the injury found out on neck, a
vital part of the body al one could have caused death. It
is not the case wherein ocular version of wtness
Akbarkhan @Raju is at |ogger-head with nmedical evidence
with respect to injuries received by the victimdeceased.
It is the opinion of the doctor who conducted autopsy.
The fact remains that three accused assaulted on unarned
deceased abruptly and suddenly wth pointed and sharp
weapons. When assault was unexpected and so sudden that
it cannot be expected of a wtness to observe and
identify meticul ously what and how t he weapons were used.
On this count also, ocular account prevails over nedica

evi dence. It is true that to arrive at definite
conclusion of guilt, medi cal evi dence cannot be
over | ooked. But in this case, it cannot be held that
nmedi cal evidence does not support the account given by
eye- w t ness. Doctor has opined that in view of nultiple
injuries, he is unable to point out exact weapon for a
particul ar injury. Due to certain discrepanci es between
t he nedi cal evidence and testinony of eye witness, course
of throwi ng away prosecution case cannot be adopted. It

has also cone on record that the alleged offence was
comitted on 25.8.95 at 12.30 noon and the accused
persons cane to be arrested on 19.9.95 i.e. after
approxi nately 24 days and the weapons were seized at the
i nstance of accused persons and panchanama u/s 27 of the
Evi dence Act was drawn. So far as such panchanama
pertaining to accused no. 1 & 3, punch witness has
supported the prosecution case. The discovery at the
i nstance of accused no. 2 has been established by
prosecution through I.O  Shri Mrza. it has been argued
by M. Shethna | earned advocate for the appellants that
t he weapons seized are not in consonance with the nedica
evi dence and accordingly no such reliance can be pl aced
on such panchananmas as the places fromwhere the weapons
found are accessible to all. As such nuddanmal article
no. 1 kukari was found at the instance of accused no. 1
frominside the house/ conpound of his quarter where it
was conceal ed i n one tank having stone cover and the sane
was brought out by himafter renmoving the said cover.
Li kewi se, accused no. 2 had brought out one knife,
article no. 2 from drainage. Accused no. 3 had al so
brought out knife hidden under bush of grass. Under the



circunstances, the places from where the kukari and
kni ves were brought out are not easily accessible to
ever ybody. Even otherw se al so, account of eye-w tness
coupl ed with medi cal evidence have proved the prosecution
case beyond reasonabl e doubt.

32. So far as the submission of M. K. J. Shet hna
regardi ng t he place of offence is concerned, the
panchananma of scene of offence exh. 19 suggests that the
dead body of deceased was found lying on railway tracks.
According to the witness Akbarkhan @Raju the distance
between the office and railway tracks is about 200 ft.
Thus, it throws doubt as to whether Akbarkhan had seen
the all eged offence or not. It is true that two places
are distinct, however, |.O Shri Mrza has stated in his
evi dence that the fuel room the gate of fuel room and
the railway tracks can be called distinct places but they
are near by.

33. It was argued by M. Shethna | earned counsel for

t he appel | ants-accused that vardhi exh. 47 does not
di scl ose the nanmes of accused or description of weapons.
However, it can be said fromthe stages of investigation
that names of the appell ants-accused and description of
weapons could only be gathered after the conplaint of
Munna @ Gheti and statement of Akbarkhan @Raju cane on
record.

34. So far as authority in case of Ranratan and

others (supra) is concerned, it relates to Evidence Act.
However, the Apex court has held that in order to nmke
the former statenent adm ssible under Sec. 157 it is not
necessary that the witness to be corroborated nust also,
besi des maki ng the former statenent at or about the tine
the fact took place, say in court in his testinony that

he had made the former statenent. It further says that
as a general rule court nmay act on testinmony of such
solitary W t ness wi t hout corroboration unl ess

ci rcunst ances of a particul ar case necessitated
corroboration.

35. I n case of Awadh Behari Sharma (supra), the Apex

Court has held that "where the statenent of a prosecution
Wi t ness, exam ned earlier, to another prosecution
Wi tness, who is exam ned later, is sought to be nade use
of by the prosecution, wthout the earlier prosecution
Wi t ness havi ng been asked about it in his examnation
the wearlier prosecution witness to whomthe statement is
ascri bed nust be given an opportunity to explain it. The
wi t ness should at |east be recalled for the purpose. In
the absence of such opportunity the statenment of the



earlier prosecution witness is inadm ssible in evidence.

36. I n case of Mdhan Singh and another (supra), the
Apex Court dealt wth Sec. 149 and 34 of the Code and

held in para 8 as under : "One of the essential
i ngredi ents of Sec. 149 is that the of fence nmust have
been commtted by any nenber of an unlawful assenbly and
Sec. 141 makes it clear that it is one of the essential

conditions of an unlawful assenbly that its nenbership
must be five or nore."

37. In case of Prabhoo (supra) the Apex Court dealt

with Sec. 25,26 and 27 of the Evidence Act wherein it
was held that if the statenents relating to axe and dhot
were excluded from evidence then there renained only the
circunstantial evidence. But as t he chain of
circunstantial evidence was not conplete in this case the
conviction of the accused for nurder of his wuncle
deserved to be set aside."

38. In case of Krishna Govind Patil (supra), the Apex
court held in para 6 as under : " It is well settled that
conmon intention within the nmeaning of Sec. 34 inplied a
prearranged plan and the crimnal act was done pursuant
to the pre-arranged plan. The said plan nmay al so devel op
on the spot during the course of the comission of the
offence but the «crucial circunmstance is that the said
pl an nust precede the act constituting the offence. | f
that be so, before a court can convict a person under
Sec. 302 read with Sec. 34 it should cone to a definite
conclusion that the said person had a prior concert wth
one or nore other persons, nanmed or unnanmed, for
conmitting the said offence.”

39. In case of Mhd. | gbal Shaikh (supra), the Apex
Court cane to the conclusion that evidence of all eye
wi t nesses suffering frominfirmties and not reliable and
accordi ngly set aside the conviction of the accused.

40. There is no dispute as regards position of |aw
laid down in the aforesaid judgenents and we are bound by
the ratio laid down in the said judgnents, however, it
does not apply to the facts and circunstances of the
present case

41. Before concluding, a reference deserves to be
nmade to a few decisions of the Apex Court which are as
under

1. I n case of Meharban and others V/s State of MP.
reported in (1996) 10 S.C.C. 615, it is held by Apex



Court that "It is known that what the court has to
adjudge is the substratum of the case and, in doing so,
grain has to be separated fromchaff. It is settled I|aw
that sonme inprovenents here and sone exaggerations there
or sonme minor discrepancies in the evidence do not hurt
t he prosecution case."

2. In case of Kartik Milhar V/s State of Bihar
reported in (1996) 1 S.C.C. 614 it is held in para 7
that "conviction can be recorded on the basis of the
statement of a single eye W t ness provi ded hi s
credibility is not shaken by any adverse circunstance
appearing on the record against himand the court, at the
same time, is convinced that he is a truthful wtness.
The court wll not then insist on corroboration by any
other eye witnesses particularly as the incident mnight
have occurred at a time or place when there was no
possibility of any other eye wtness being present.
I ndeed, the courts insist on the quality, and, not on the
guantity of evidence."

3.In case of State of Haryana V/s Tek Singh and

others reported in AIR 1999 S.C. 1742 it is held that
"it would be difficult for any witness to state exactly
whi ch accused inflicted how many blows on deceased and
exaggeration with regard to inflictions of blows by
Wi tnesses to be separated by taking into consideration
overall facts in record. Further evidence of prosecution
was fully corroborated by nedical evidence and FIR "

42. In view of the aforesaid circunstances, we find
ourselves in conplete agreement with the reasoni ngs and

findings of the learned trial Judge. Therefore, the
present appeal deserves to be dismissed and accordingly
it is dismssed. Now, the trial court is at liberty to

proceed agai nst the witness Minna @ Gheti under Sec. 344
of the Cr.P.C

( H H MEHTA, J )

( SHARAD D DAVE, J )
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