IN THE H GH COURT OF GUJARAT AT AHVEDABAD

CRIM NAL APPEAL No 950 of 1995

For Approval and Signature:

Hon' bl e MR JUSTI CE KSHI TIJ R VYAS
and
Hon' bl e MR JUSTI CE D. P. BUCH

1. Whether Reporters of Local Papers may be all owed : YES
to see the judgenents?

2. To be referred to the Reporter or not? : NO

3. Wiether Their Lordships w sh to see the fair copy : NO
of the judgenent?

4. \Wether this case involves a substantial question : NO
of law as to the interpretation of the Constitution
of India, 1950 of any Order nade thereunder?

5. Whether it is to be circulated to the concerned : NO
Magi st r at e/ Magi strat es, Judge/ Judges, Tri bunal / Tri bunal s?

RAGHA @ RAJU PRATAP BHAI YA
Ver sus

STATE OF GUIJARAT

Appear ance:

1. Criminal Appeal No. 950 of 1995
MR Maganbhai Barot for Petitioner No. 1
MR A RI SH PATEL for Petitioner No. 1,2-5
MR BC DAVE for Petitioner No. 2-5
M | M Pandya, APP for Respondent No. 1

CORAM : MR JUSTI CE KSHI Tl J R VYAS
and
MR. JUSTI CE D. P. BUCH

Dat e of decision: 29/05/2003



ORAL JUDGEMENT
(Per : MR JUSTI CE D. P. BUCH)

The appellants abovenaned, have preferred this

appeal under section 374 of the Code of Crimna
Procedure, 1973, (for short, 'the Code') in order to
chal l enge the judgnent and conviction or der dat ed
9.8.1995 recorded by the |earned Addl. Sessions Judge at
Bharuch in Sessions Case No.238/94, wunder which the
| earned trial Judge convicted the present appellants for
of f ences puni shabl e under section 302 read wth section

149 of |1PC and sentenced themto suffer RI1. for life.
The learned trial Judge also directed the appellants to
pay fine of Rs.500/-. In default of paynment of fine

they were required to undergo further R 1. for one year

For an offence punishabl e under section 143 of |PC, the
appel l ants were directed to suffer RI. for three years
and to pay a fine of Rs. 100/-. |In default of paynment
of fine, they were required to undergo further R1. for
one nont h.

2. For an offence punishable under section 147 of

| PC, the appellants were directed to undergo R I. for
six months and they were required to pay a fine of
Rs.200/-. In default of paynment of fine, they were
required to further wundergo RI1. for three nonths. For
an of fence puni shable wunder section 148 of |[IPC, the
appel lants were directed to wundergo R 1. for one year
and they were directed to pay fine of Rs.200/-. In
default of paynent of fine, they were required to undergo
R 1. for three nonths.

3. The trial court al so directed t hat t he

substanti ve sent ence be run concurrently and the
appel l ants be given benefit of set-off in accordance with
the provisions made in Section 428 of the Code of
Crimnal Procedure, 1973.

4. The facts of the case of the prosecution before
the trial court may be briefly stated as foll ows:

The FIR was filed by one Bharatbhai Nagjibha
Patel, brother of the deceased which has been produced on

record before the trial court. According to the FIR
there is a fishing pond in village Sajod in Bharuch
district. It seens that sone part of it was wth the

deceased and the deceased was exclusively using the said
fishing pond for fishing purpose. According to the case
of the prosecution, about two nmonths before the date of
the of fence, appellants No.2 to 4 had gone to the said



fishing pond for fishing purpose unauthorisedly and
illegally. Therefore, the deceased had rebuked them and
with regard to the said incident, no infornmation was
given to the police.

5.1t is also the case of the prosecution that the
deceased had an agricultural land at village O d Haripura
in Bharuch District and there is a banana tree plantation
in the said land. PW 14, Parshottanbhai Gomanbhai at
Exh. 30 has been entrusted with the work of the
supervision of the said | and.

6. As per the case of the prosecution, on 28.8.1994,

i nformant Bharat bhai Nagjibhai Patel and his deceased
brot her Mansukhbhai, both had gone to t he sai d
village-Od Haripura at the place of Parshottanbha
Gomanbhai - Exh.30 for the purpose of paynent of |abour
charges to Parshottanbhai. It was about 1.30 p.m when
t hey reached the house of Parshottanbhai. Parshottanbhai
and deceased had some negotiation outside the house of
Par shottanbhai and at that point of tine, the five

appel l ants arrived at the said place. Qut  of them
appellant no.1 had a tabbal with himwhich is said to be
an instrunent |like an axe. Appel | ant  No. 2- Ravj i bha

Thakorebhai Vasava had a sword wth himwhereas the
remai ni ng appel l ants had knives with them Qut of them
the first appellant enquired as to where the deceased
was. He also referred to an incident which had taken
pl ace two days prior to the date of offence. Thereafter

the first appellant dealt tabbal blow on the head of the
deceased. Informant Bharatbhai Patel tried to intervene
and at that time, the first appellant hit with the back
portion of the tabbal on the hand of the informant which
struck on the el bow. Thereafter, the second appel |l ant
dealt blow of sword on the head of the deceased whereas
the other three appellants dealt knives blows on the
abdomen of the deceased. The deceased fell down on the
ground and in the nean tinme, the appellants ran away.
Even the witnesses including the informant al so ran away
fromthe spot. It seenms that the informant and ot her
wi t nesses were frightened on account of the aforesaid
incident and, therefore, they ran way and had hidden
thenselves at some distance from the place of the
of fence. They all returned after about an hour. There
they found that the deceased had al r eady di ed.
Thereafter, the incident was conveyed to the relatives
and FIR was filed before Ankleshwar police station

After filing the FIR investigation was undertaken

statements of witnesses were recorded, dead body of the
deceased was sent for post nortem purpose to the Medica

O ficer, inquest panchnama was drawn and ot her panchnanas



were also drawn. After receiving of the FSL report and
after conpleting the investigation, charge sheet was
filed before the | earned Judicial Mgistrate First d ass
at Ankl eshwar .

7. Since an of fence puni shabl e under section 302 was

regi stered against the appellants and since the said
of fence was exclusively triable by the Court of Sessions,
at Bharuch, the learned Magistrate conmmitted the case
against the appellants to the Court of Sessions under
section 209 of the said Code. There, the case was
regi stered as Sessions Case No.238/94.

8. The learned trial Judge supplied copies of the

police investigation papers to the appellants. Charge
was prepared and framed agai nst the appellants at Exh. 2.
It was read over and explained to the appellants. They
pl eaded not guilty to the said charge and, therefore,
evi dence was recorded. After conclusion of the evidence,
the learned trial Judge recorded further statenments of
the appellants under section 313 of t he Code.
Thereafter, argunents were heard and the learned trial
Judge recorded a judgnment of conviction and thereafter
the learned trial Judge again heard the appellants on the
poi nt of quantum of punishnent and thereafter the | earned
trial Judge inflicted the aforesaid punishment on the
appel l ants. Feeling aggrieved by the aforesaid judgment
and conviction order of the trial court, the appellants
have preferred this appeal before this Court. It has
been contended here that on the one hand, the first
appellant had no link with the rest of the appellants
with respect to the incident which took place about 2
nont hs back, therefore, the trial court has comitted
serious error in holding that there was unl awful assenbly
and the appellants were nenbers thereof. That the tria
court has also comitted error in holding that the
appellants had a comon object as nenbers of the said
unl awful assenbly to conmit the murder of the deceased.
That at the best the trial court ought to have consi dered

individual liability of the appellants and, therefore,
none of the appellants could have been convicted for an
of fence puni shable wunder section 302 of IPC. 1In the

alternative, it has been clainmed that at the best the
appel l ants could be convicted on the basis of individua
liability for offence puni shable under section 304 Part
Il of |PC That the trial court has conmitted error in
accepting the testinmonies of the wtnesses. That the
trial court has also commtted serious error in
appreci ation of evidence of the witnesses. That on the
whol e, the judgnent and the conviction order are illega
and erroneous and deserve to be set aside. That



therefore, the present appeal be allowed and the judgnent
and conviction order may be set aside and the appellants

be held not guilty for the offence in question. In the
alternative, a prayer has been nade that the appellants
may be convicted on their individual liability.

9. On receipt of the aforesaid appeal, it was

adm tted. However, the appellants were not granted bail
It appears fromthe record that after filing the present
appeal as a comon appeal by all the appellants, they al
filed individual separate appeals through jail being
Crimnal Appeals No.1046, 1047, 1048, 1049 and 1050 of
1995. However, this Court found that as compn appea
had already been filed and registered and admitted, the
said five appeals were ordered to be di sposed of. That
is how we are having the present appeal being Crinina
Appeal No.950/95 on the record of the court.

10. At the final hearing when the appeal was heard,

M Maganbhai Barot, |earned Sr.Advocate argued on behal f
of the first appellant whereas the argunents wer e
advanced on behalf of the remaining appellants by M B C
Dave, |earned Advocate. It nmay be incidentally noted
t hat out of these five appellants, appellant no.3
Ashokbhai Chhaganbhai Vasava was enlarged on tenporary
bail by order dated 8.11.2000 and thereafter he has not
returned to the custody and he is found to be abscondi ng.
Learned Advocate for appellants no.2 to 5 represented
that appellant also. Therefore, we dispose of the entire
appeal i ncl udi ng t he appeal of abscondi ng
appel | ant - Ashokbhai Chhaganbhai Vasava.

11. During the course of argunents, |earned Advocate

for the appellants have taken wus through the entire
evi dence both oral and docunentary on record. They have
al so taken wus through the inportant observations of the
trial court made during the course of the judgnent. O
the other hand, M | M Pandya, |earned APP appearing for
the State has supported the judgnent and has argued that
the trial court has properly appreciated the evidence on
record and there was sufficient material on record of the
trial court and it rightly convicted the appellants for
the offence in question. He has, therefore, argued that
there is no nmerit in the appeal and, therefore, it may be
di sni ssed

12. On going through the record, we find that the

prosecuti on has mainly depended upon four w tnesses who
are shown to be eye witnesses. Qut of them PWS8
Bhar at bhai Nagj i bhai Patel - Exh.36 is an eye witness and
he is the infornmant al so. Next is PW 9, Bharatsingh



Bhagawanbhai Pat el Exh. 38. Third is PW 14,
Par shot t anbhai Gomanbhai - Exh. 30 and the fourth is PWS5,
Kashi ben Parshottanbhai Gomanbhai - Exh. 31. These are
the four wtnesses who have been cited as eye w tnesses
by the prosecution and have been exam ned as such before
the trial <court. It may be incidentally noted here that
the trial court has nmamde observations during the course
of its judgment that so far as PW8, Bharatbhai Nagjibha

Patel - Exh.36 and PW9, Bharatsingh Bhagawanbhai Pate

Exh. 38 are concerned, their presence is doubtful though
the informant is an injured eye wtness. However, the
trial court has substantially relied upon the evidence of
Par shot t anmbhai Gomanbhai at Exh. 30 and his wife Kashi ben.
It is required to be considered here that so far as
Par shot t anbhai Gomanbhai is concerned, he is a witness on
whose ota, the incident is alleged to have taken pl ace.
Al the four eye wtnesses have consistently stated
during the course of their oral testinony that the
incident took place on the ota of this W t ness
Par shot t anbhai Gomanbhai at Exh. 30. Even during the
course of argunment, this fact <could not be seriously
di sputed even by the |learned Advocate for the parties.
In that view of the matter, Parshottanbhai is a natura

eye W tness. On the one hand, the incident had taken
pl ace on the ota of his house and he was the w tness who
used to look after the banana tree plantation of the
deceased and the deceased had cone to his place for
maki ng paynent of |abour charges payable to him Looking
to the evidence on record and |ooking to the above fact
situation, one has to agree wth the case of the
prosecution that the incident had taken place on the ota
of the residence of this witness. Therefore, it is quite
natural that this witness was a natural eye witness wth
respect to the occurrence in question

13. This wtness has deposed before the trial court

at Exh. 30 that on 28.8.1994 at about 1.30 p.m he was
sitting on his ota and at that time, Bharatbhai Nagjibha
Patel and the deceased both had come to his residence on
a two wheeler for the purpose of naking paynent of his
| abour char ges. That while they were talking, the first
appel l ant arrived there and enquired about the deceased.
That the first appellant had tabbal in his hand and he
dealt tabbal blow on the head of the deceased. That the
i nfornant Bharatbhai Nagjibhai Patel enquired as to why
he was beating the deceased at which the first appellant
dealt a tabbal blow on the left el bow of the informant.
That thereafter, appellant no.2 arrived there and dealt
blowwi th sword on the head of the deceased. That
thereafter other three appellants arrived there and dealt
with knife blows on the abdonen of the deceased. Thi s



witness says that thereafter the deceased fell on the
ground and, therefore, he (the witness) ran away along
with his wife, children and Bharatbhai Nagji bhai Patel

14. Alnost similar is the evidence tendered by the

wi fe of the said wtness Kashiben at Exh. 31. She has
al so stated that the incident took place at her ota. she
has further deposed that the first appellant enquired
about the deceased and then dealt tabbal blow on the head
of the deceased. She has al so stated that appellant no.2
dealt a blowwith sword on the head of the deceased and
other three appellants dealt knife blows on the abdonen

of the deceased and thereafter, they ran away. She has
further stated that she, her husband and children all had
run away. She has further stated that they all were

frightened and, therefore, they had run away. This shows
that these two w tnesses have given consistent version of
t he actual happening of the incident in question

15. An attenpt was nade to argue that according to

t he evidence of Parshottanbhai at Exh.30, the appellants
did not conme together but they arrived on the spot one by
one. This aspect of argunent stands negatived by the
evi dence of Parshottanbhai at Exh.30. 1In para 11 he has
positively stated during the cross-exan nation that al

t he appellants had come together and it is not true that
they had conme one by one. It is required to be
considered that this is not a new devel opnent during the
course of trial before the trial court. Even in FIR
Exh. 37, it has been positively stated that the appellants
had cone together. It is also a natter of record and
evidence on record that all the appellants had left the
pl ace together. This clearly shows that the appellants
had come together and |left the place together. In above
vi ew of the evidence on record, it is not possible for us
to agree with the argunents advanced by the |earned
Advocates for the appellants that the appellants had not
cone toget her.

16. It has then been argued that so far as the

earlier incident is concerned, the first incident took
pl ace about two months before the incident in question
and the second incident appears to have taken place just
two days before the occurrence in question. Here we have
to consider that so far as the incident which took place
about two nmonths before the date of incident in question
is concerned, the parties did not appear to have taken
the said dispute very seriously. There appears to be no
i mediate conplaint or FIR with respect to the said
event . No further incident appears to have foll owed.
This shows that the parties had not taken the said



di spute very seriously. |In that view of the natter, the
fact that the first appellant was not a party to the said
di spute becones inmateri al

17. So far as the second incident is concerned, it
seens to have taken place just two days before the
incident in question. It appears that the eye wi tnesses

to the last incident may not be witnesses to the said
event and, therefore, the witnesses have not been able to
gi ve any version about the said incident which mght have
taken place just two days before the incident in
guesti on. However, all the four eye wtnesses have
consistently referred that the first appellant started
quarrelling wth the deceased with specific reference to
the said incident which appears to have taken place just
two days before the incident in question. Since the
wi tnesses were not the witnesses of the said incident,
they coul d not describe the sane but the way in which the
i nci dent has been put in the nmouth of the first appellant
with reference to the deceased, it appears that there was
sonme serious dispute between the first appellant and the
deceased just two days before the incident in question
This shows that the first appellant was positively
i nvol ved and was positively concerned with the incident
dat ed 28. 8. 1994, In that view of the matter, it cannot
be said that the first appellant had no axe to grind
agai nst the deceased and he had no reason to cause injury
to or cause nurder of the deceased. Sonetinmes, it so
happens that an incident may have taken place between the
accused and the deceased only. There may not be any
ot her person present at the tine of happening of the said
event . In that view of the matter, it would not be
possi ble for the prosecution to bring any material on
record with respect to the said incident. In the present
case, the deceased had already died. Therefore, he could
not give any description of that incident. On the other
hand, the accused are entitled to keep mum wth respect
to their involvenent in any particular event. Therefore,
there may not be any possibility of any evidence to cone
up on record with respect thereto. However, the way in
which the said incident has been described by all the
four witnesses consistently and considering the fact that
even at the stage of FIR the said event has cone on
record, it has to be accepted that there was sone serious
di spute between the first appellant and the deceased and,
therefore, it has to be accepted that the first appell ant
was not a stranger to the incident of 28.8.1994.

18. An attenpt has also been nmade to argue that the
first appellant belongs to village old Haripura whereas
the other four appellants belong to a different village



situated at a distance of 4 k.m fromdd Hari pura. It
may be that before coming to village AOd Haripura, the
ot her four appellants may not have any direct contact
with the first appellant. It may be that the appellants
had no idea that the deceased would be coming to village
A d Haripura on 28.8.1994. Nevertheless, it appears from
the record that the five appellants knew about the
arrival of the deceased at village A d Haripura, at |east
on his arrival there and, therefore, they gathered
together at the place of Parshottanbhai and stared
quarrelling with the deceased and as soon as the quarre

and exchange of words started, it was inmediately
followed by hitting and beating. As sai d above,
Par shott anbhai has positively deposed before the trial
court that all the appellants had cone together at the
spot in question. The said fact is supported by FIR
whi ch seens to have been filed without any |l oss of tine.
Sinply because the witness said that one injury was given
by one appellant and thereafter another injury was given
by another appellant, it does not nean that there was no
link between the five appellants. It is required to be
consi dered that the eye witnesses have left the place of
incident during the course of hitting and beating and,
therefore, they mght not be able to describe all the
injuries sustained by the deceased. It is also required
to be considered that when the five persons started
hitting and beating, then also it nay not be possible for
the eye wtnesses to give description as to each and
every injury sustained by the deceased. It would also
not be possible for themto describe as to which injury
was attributable to whom

19. It is required to be considered t hat t he

prosecution w tnesses have been further supported by
nmedi cal evi dence. The prosecution has examned the
Medical Officer in order to prove the injuries in
guestion. So far as the injuries to the deceased are
concerned, we can find the evidence of the Medica
O ficer supported by post nortemnote. Here we can refer
to the evidence of PW6 at Exh.32, Dr.Vilasben Patel. |If
we go through the evidence of this witness, we find that
she had noticed 22 injuries on the person of the
deceased. Most of the injuries were sustained on the
head of the deceased and there were nultiple fractures of
the bone of the head of the deceased. Qut of them we
find that certain injuries were caused by sharp cutting
i nstrunent. So far as the first injury is concerned, it
is shown to be an incised wound of 5 cmx 2 cm on the
mddle of the head and had resulted in fracture of the
bone of the head. Second wound is of 8 cmx 2 cm again
on the mddle of the head. Then there are other incised



wounds on the head and other parts of the body of the
deceased. There are also CLW on the head and ot her
parts of the body. This shows that in all there were 22
infjuries on the person of the deceased and all the
injuries were described in colum 17 of the post nortem
note which has been produced and proved at Exh.33. A
conmon ar gurment has been advanced by the | earned Advocate
for the appellants that each appellant may be treated to
have caused only one injury to the deceased. At the best
even if the evidence of the witness is accepted to be
true, it is not possible to accept the said argunent
advanced by the | earned Advocate for the appellants. The
reason is that the witnesses did not continue to stand at

the place of incident till the incident was over. It
seens that they had run away as they have frightened as
per their evidence. It is true that the witness has

deposed that the deceased had fallen down. This does not
mean that all the injuries were caused to the deceased
and thereafter he had fallen down on the ground. So, on
t he one hand they appear to have run away fromthe place
of the incident and on the other hand, they could not

give description of all the injuries caused to the
deceased. On the other hand, five persons had attacked
t he deceased with different weapons. It would not be
possi bl e for them to describe all those injuries

sustai ned by the deceased. The trial court has found
that all the injuries were caused by the appellants. For
the said purpose, the trial court has relied upon
evidence of Parshottanbhai at Exh.30 and his wife
Kashi ben at Exh. 31. Looking to the nature of the
evi dence given by these two w tnesses and | ooking to the
fact that these two w tnesses have been cross exam ned at
length and yet their evidence has not been shaken to any
extent and considering the fact that all the witnesses
have stood the test of cross exami nation, we find that
the trial court was justified in depending upon the
evi dence of these two wtnesses.

20. It is required to be considered that so far as

the first appellant is concerned, he and the tw eye
Wi t nesses belong to the same village. However, there is
not hing on record to show that these two w tnesses i.e.
Par shot t anbhai and his wi fe Kashi ben had any axe to grind
against the appellants, though they belong to the sane
vil | age. So far as the remai ni ng W t nesses are
concerned, they belong to a village situated at a
di stance of 4 kns fromthe place of incident. There
appears to be no ennity between Parshottanbhai, Kashi ben
and the appellants. On the other hand, these two
wi tnesses have no reason to give false evidence agai nst
those five appellants. They also belong to |abour class



and sinply because Parshottanbhai was a paid servant of
t he deceased, there was no reason for Parshottanbhai to
give a false version and falsely involving the five
appel lants in a serious case |ike murder

21. So far as Parshottanbhai is concerned, his name

stands disclosed right fromthe FIR stage itself which
has been filed without any loss of time. It seens that
t he i nf or mant first approached the relatives and
thereafter he went to Ankleshwar to file FIR at the said
police station at Ankleshwar. Here it has been argued by
the |earned Advocate for the appellants that the name of
Kashi ben has not been disclosed in the FIR and,
therefore, Kashiben my not be treated to be an eye
witness to the event in question. For this purpose, we
can turn to the evidence of Kashi ben. She has positively
deposed before the trial court that she was inside the
house and she had witnessed the entire incident from the

house itself. This neans that she m ght not have cone
out of the house in the beginning. In that event, the
i nfornmant m ght not have noticed the presence of Kashi ben
at the time of +the offence in question. After all, it

appears that all the four eye witnesses were frightened
since five persons had attacked the deceased with deadly
weapons. Therefore, on the one hand on account of the
said fear the informant m ght not have given full details
of the presence of Kashiben in his FIR and on the ot her
hand, he may not have noticed the presence of Kashiben
since she was inside the house at the tine when the

of fence was committed. In that view of the matter
non-di scl osure of the name of Kashiben in the FIR by the
i nformant cannot be viewed seriously. Therefore, it

cannot be said that Kashi ben was not an eye witness to
the incident in question.

22. 1t is also required to be considered that the

evidence of all the four eye wi tnesses has been amply
supported by medi cal evidence. |If the witnesses who are
cited as eye witnesses were not really the eye w tnesses,
then in that event, they would not have been able to give
the version as to wth what weapon the injuries were
caused. After all the wtnesses appear to be rustic

vil | agers. They would not be able to judge fromthe
injuries as to with what weapon the injuries have been
caused. Even then their evidence has been anply

supported by nmedical evidence including evidence of
Medi cal Officer and post nortem report. This clearly
shows that they were genuine eye witnesses to the event
in question. Even considering the fact that the incident
had taken place at 1.30 p.m, the presence of Kashiben at
her residence is quite natural



23. The trial court has given detailed reasons for

accepting the evidence of Parshottanbhai and his wife
Kashi ben. The trial court has also found that so far as
the infornmant is concerned, he had not taken part in the
incident in question and instead, he had run away from
the spot wthout making any effort to protect his
br ot her. Any way, even if we take it that the two
W t nesses were not genui ne eye witnesses, then also the
evi dence of Par shot t anbhai and Kashiben is quite
sufficient in order to hold that all the five appellants
had joined hands in formng a cormmon object of killing
the deceased. It is true that the prosecution has to
establish that there was a conmon object of a particular
nature or a common object can be inferred from the
evidence or from the surrounding circumstances. In the
present case we find that all the five appellants have
gat hered toget her. They had cone together on the spot.
They have left the spot together and all of them were
armed with deadly weapons. They all have used their
weapons for causing serious injuries on the person of the
deceased. The injuries have been caused on vital parts
of the body and the Medical officer has clearly stated
that those injuries were sufficient in ordinary nature to
cause the death of the deceased. There were multiple
fractures on the head of the deceased. The weapons used
are tabbal, sword and knives. Even the injuries caused
on the abdomen were also so serious that those injuries
caused fracture and grievous hurts. Sonme injuries were
on the head and some on the abdomen. The Medical Oficer
has recorded opinion that the death of the deceased was
caused on account of the nultiple grievous hurts and on
account of shock which resulted out of haenorrhage. All
the injuries were reported anti-nortem They wer e
sufficient in the ordinary course of nature to cause the
death of the deceased. This shows that the appellant had
really a conmon object to cause the death of the
deceased. The injuries which were caused on the person
of the deceased were intended to be caused by the
appellants and the injuries which were intended to be
caused were actually caused on the person of t he
deceased. The injuries were sufficient in the ordinary
course of nature to cause the death of the deceased and
when they were inflicted on the vital part of the body
i ke head, chest and abdomen and when they were caused
with deadly weapons, the trial court was justified in
hol ding that there was a common object of all the five
appellants to cause the nmurder of the deceased. The
death has taken place on the spot itself. These are the
factors which prove the conmon object for causing mnurder
of the deceased. It is therefore, clear that all the



appel l ants forned unl awful assenbly havi ng conmon obj ect
to cause murder of the deceased.

24. 1t is required to be considered t hat t he

prosecution wll not be required to show that on account
of one particular ennity the five accused comitted the
offence in question The first appellant nay have a
di fferent cause and the remmining appellants may have a

di fferent cause. But the unlawful assenbly could be
formul ated and the comon object can also be forned even
on the spot itself. It nay not be necessary that the

five appellants should have nmet t oget her bef ore
conmi ssion of offence and they shoul d have cone together
and thereafter they should should have started hitting
and beating together and thereafter they should run away
t oget her. Even after conmencenent of the incident,
conmon obj ect can be formul ated and unl awful assenbly can
al so be formul ated on the spot itself. Therefore, in the
present case, it cannot be said that there is no evidence
on record that there was any previous neeting of mnd
bef ore comencenent of the incident in question

25. In support of their case, |earned Advocates for

t he appell ants have relied upon a decision in the case of
Bhudeo Mandal v. state of Bihar, reported in AIR 1981 SC
1219. There it has been observed that the court should
record clear finding as to commopn object of assenbly and
it is a pre condition for convicting the accused persons
under sections 141 and 149 read with section 326 of |PC
If we go through the fact of the said case, it can be
said that there is no overt act attributed to any of the
appel l ants on the deceased and the nere fact was that the
appel l ants were arnmed with lathis and the Hon' bl e Suprene
Court observed that this would not prove that they shared
the conmon object to inflict grievous hurts on the
deceased. Anot her case cited by the | earned Advocates
for the appellants is the case of Jagpati v. State of
MP., reported in AR 1993 SC 1360. |In para 2 of the
said judgnent it has been observed that there was a
scuffle and a sudden quarrel that preceded the

occurrence. It has also been observed there that because
of the trivial incident, the subsequent occurrence
appears to have taken place. |In para 3 of the judgment

it has been observed that two weapons used were blunt
weapons and one was a ringed stick and another was an
ordi nary stick. The first Doctor has opined t hat
external injury No.2 and 3 could have been resulted in
the fracture. One is attributed to Jagpati and another
is attributed to Rankrishna. The evidence disclosed that
Rankri shna had no i medi ate notive and even the appell ant
Jagpati also because of the trivial quarrel that took



pl ace went and beat the deceased.

26. The deceased died on the next day in the said

case. Hon'ble the Supreme Court al so observed that it
was not a case under section 302 read with section 34 of
IPC but a case of section 304 Part Il IPCread with
section 34 of IPC. So the said case was decided on the
fact and evidence of the said case itself. In the
present case we find that there is a positive evidence on
record that all the five appellants had cone together and

left together. As discussed above all the appellants
were arned wth deadly weapons and they have actually
used the said weapons for beating and hitting. The

injuries were caused by deadly weapons on the vital part
of the deceased. This shows that the conmon object of
the five appellants was to kill the deceased. The trial
court has discussed the evidence at Iength and has cone
to the finding that all the appellants had forned
unl awful assenbly having a conmon object of killing the
deceased. The trial court has not accepted the version
of at least two eye witnesses by taking a lenient viewin
favour of the defence. However, the other two w tnesses
Par shot t ambhai and Kashiben are witnesses of truth and
t hey have stood the test of cross exam nation and their
evi dence has not been shaken to any extent and,
therefore, the trial court was justified in relying upon
t he evidence of the said two witnesses. On going through
the evidence of the said two witnesses, the evidence
i nspired confidence and there is no reason to discard the
evi dence given by the said two witnesses. So far as the
remai ning W tnesses are concerned, they are nore or |ess
related to the panchnama and other w tnesses are related
to the investigation in question. There is sufficient
material for the purpose of proving the fact as to the
rol e of each appellants during the course of the incident
in question. These are the four wi tnesses whose evi dence
has been properly appreciated by the trial court. W
find no error in appreciation of the evidence of the
wi t nesses and when the appreciation is proper, it is not
necessary to give detailed reason for accepting the
reasoni ng and findi ngs of the trial court. W,
therefore, confirmthe findings of the trial court and
hold that the trial court was justified in holding that
anmongst the appellants, there was compn object for
conmitting the nurder of the deceased and when there is
conmon obj ect anongst the appellants in formng unlaw ul
assenbly and once it is proved that there is unlaw ul
assenbly forned by the appellants, then it would not be
necessary for the prosecution to prove individua
l[iability and individual act on the part of each and
every appel |l ant. Even then the prosecution has given



full version of the role played by each and every
appellant, we feel that the trial court was justified in
convicting all the appellants for the offence under
section 302 read with sections 143, 147, 148 and 149 as
wel | as for offence under section 324 of IPC. W find no
reason to interfere with the judgnent and conviction
order of the trial court and consequently we find no
nmerit the appeal and it deserves to be di sm ssed.

27. For the foregoing reasons, the present appeal is

ordered to be dismssed. The judgrment and conviction
order passed by the trial court are confirnmed.

29.5.2003 [K R Was, J.]

[D P Buch, J.]
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