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STATE OF GUIJARAT

Appear ance:

1. Special Criminal Application No. 967 of 2002
MR ASHI SH M DAGLI for Petitioner No. 1
PUBLI C PROSECUTOR for Respondent No. 1
RULE SERVED for Respondent No. 2
NOTI CE SERVED for Respondent No. 3

CORAM : MR. JUSTI CE C. K. BUCH
Dat e of deci sion: 30/04/2003
ORAL JUDGEMENT
The petitioner has chal l enged two orders,
i nvoking the jurisdiction of this Court under Article 226

of the Constitution of India.

2. The first challenge is against the order of



ext ernment passed by Respondent No.2 and the second one
is the order of confirmation passed by Respondent No.3
whereby the authority has confirned the or der of
externment in exercise of powers under Section 60 of the
Bonbay Police Act, 1951.

3.1The petitioner has challenged the order of

ext ernment on nunber of grounds and confirmation thereof.
However, during the course of oral submssion, M.
A. M Dagli has concentrated his argunent mainly on one
ground and subnitted that the order of externnent passed
by the authority is an order passed w thout application
of m nd. Wen it is apparent that the order is passed
mechani cally or without applying the mind, then such
order cannot sustain in the eye of law. Such orders
require to be quashed and set aside. It is also
submtted by M. Dagli that the notice to show cause is
materially vague. The first paragraph of notice to show
cause served under the schene of relevant Section 59 of
t he Bonbay Police Act on 27th Septenber, 2002.

3.21t is mentioned that the petitioner-externee
shoul d show- cause and expl ain about his alleged
i nvol venent in the of fences puni shabl e under Sections 16
and 17 of IPC as authority was contenplating to take such
activity as relevant for passing appropriate order under
Section 56 of the said Act. Nunber of <cases are also
mentioned in the show cause notice. Ten of fences are
nmentioned, but none of the offences is punishable either
under Chapter 16 or Chapter 17 of IPC. Al the offences
nentioned in the table are offences punishable under
Bonbay Prohibition Act and not under |PC

4. In the same way, two w tnesses have narrated two

different incidents occurred on 11th Novenber 2001 and
5th Decenber, 2001. The notice to show cause has been
issued for the first tinme on 5th July 2002. There is
unr easonabl e del ay i nvoking the externnent proceedings,
which is also not explained by the authority in the order
under chal | enge. It is true that while recording
satisfaction detail reasons are not required to be given
but once they are assigned and attenpt is made then it

should take care of all consequences energing from
record. Show cause notice was responded by the
petitioner vide witten reply. It seenms that t he

appel | ant aut hority while dealing with the appea
preferred under Section 60 has also not considered the
el ement of vagueness and non-application of mind emerging
fromthe notice to show cause itself.

5. M. A. M Dagli has placed reliance on a decision



of this Court in case of DAFER RAHVAN ZARAR V. STATE OF
GUIARAT AND OTHERS, in Special Civil Application No. 865
of 1998 dat ed 1st Decenber 1998 ( CORAM

D. C. SRI VASTAVA,J - as he then was). I would like to
guote the relevant para of the cited decision rel evant
for the purpose.

"The notice, annexure'A is further vague
i nasmuch as in para 2 thereof various activities
of the petitioner have been disclosed but no
date, tinme etc. so al so place has been shown.
It further appears that the Externing Authority
has travel |l ed beyond the allegations contained in
the show cause notice. In the judgenent the
Externing Authority was influenced not only by
two cases under section 323 etc. of the Indian
Penal Code but also by four nore cases Vviz.

C. R Nos. 109/95, 123/95, 87/96 and 110/97.
Wil e nmentioning these crimnal cases against the
petitioner in the show cause noti ce, t he

Externing Authority did not disclose under which
sections of the IPC these cases were registered
against the petitioner, and further, since these
cases were not shown in the show cause notice the
petitioner was prevent ed from presenting
ef fective defence to the show cause notice. This
has rendered the order of the Externing Authority
viol ative of principles of natural justice and it
has also rendered the said order suffering from

the vice of non application of m nd. This is
anot her ground on which the inmpugned order of the
Externing Authority cannot be sustained. The

order of the Externing Authority further suffers
fromthe vice of non application of mnd. Wen
it is mentioned that earlier the offences have
been registered and proved against the person
t hough the aforesaid person is not stopping the

aforesaid antisocial activities. In the show
cause notice it was nentioned that these cases
are pendi ng. There was no material before the

Externing Authority that these offences were
proved. On the other hand the order of the
Externing Authority shows that the stand of the
petitioner before himwas that he was acquitted
intwo crimnal cases under the IPC. In respect
of this stand the Externing Authority made no
efforts to ascertain whether those cases were
pending or resulted in conviction or acquitta
whi ch again renders the order of the Externing
Authority bad on account of non application of
mnd to the material on record.



The order of the Externing Authority further
suffers fromthe vice of non application of mnd
when he has nmentioned that the petitioner has
conmitted regi stered of fences under chapters XVi

and XVIl1 of the |PC. Two C.R Nos. 10/97 and
89/ 95 are under sections 323, 504 and 506(2) of
| PC besides 447 and 337. The offence under

sections 504 and 506(2) do not fall either under
chapter XVI and Xvil of the |1PC Remai ni ng
offence falls only wunder chapter XVI and not
under chapter Xvil of the |PC Thus, it is
nmechanically nentioned in the order of t he
Ext er ni ng Authority that the petitioner has
conmitted of fences puni shabl e under chapter XVi
and XVI1 of the I PC which has further rendered it
illegal and invalid."

6. The order of appellate authority under challenge

al so suffers fromthe very infirmty and, therefore, both
the orders requires to be quashed and set aside and
therefore, they are quashed and set aside. Rule is
di scharged. Direct service is permtted.

(C. K. Buch, J)
Jayanti *



