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ORAL JUDGEMENT

Heard | ear ned advocat e M. K.B.Pujara for
petitioner and | earned advocate M. Dhar mendru Pandya
with | earned advocate M. Mayank Vora appearing on

behal f of respondent.

2. The grievance of the petitioner is that she is

wi dow  bel ongi ng to SEBC (Bakshi Panch) category.

According to the petitioner, she is therefore qualified
and eligible to be appointed as vidya sahayak primary
teacher. According to the petitioner the criteria for

such exanination being 100% objective the petitioner's
merit marks conme to 71.38% and being a w dow she is
entitled 5% nore nerit marks as per Governnent Resol ution
dated 22.5.1997. According to the petitioner this aspect

has not been taken into account by the respondent and the
respondent had erroneously considered her nmerit marks to
be 70.33% and has placed the petitioner at SNo. 112 in
the select list of 125 candi dates of SEBC category and
has issued appoi ntnent orders up to SNo. 104. Accordi ng
to the petitioner if the respondent had considered 5%
nore nerit mark of the petitioner as a w dow then she
woul d have been definitely given appointment. One
Bhar at si nh Ransi nh Thakore of SEBC category having only
72% merit marks is already appointed by the respondent.

Therefore, according to the petitioner the respondent has
wrongful |y deni ed the appointnent to the petitioner

3. Learned advocate M. K. B. Pujara appearing on

behal f of the petitioner has relied upon the Government
Resol ution dated 22.5.1997 wherein, at Item No.2 at page
11, it is nade clear in sub-itemNo.3 that in case of any
exam nation or oral interview, if eligibility criteriais
decided on the basis of existing nerits then in such
cases widowis entitled 5% nmore marks for considering the
nerits of such candidate. This is the principle which
has been decided by the State CGovernnent which is binding
to the respondent. M. Pujara subnitted that the said
CGovernment Resolution has not been followed in case of
the petitioner and that ultinmately resulted in denying
the appointnent to the petitioner. He al so submitted
that considering the nerits marks of the petitioner
71.38%if 5% nore marks are added it woul d become 76. 38%
then, naturally the petitioner will get the appointment.
One Bhar at si nh Ransi nh Thakore of SEBC category having
only 72% marks has got appoi ntrment therefore, according
to himit anpunts to denial of legitimte and | egal right
to the petitioner of getting the appointnent as 5% nark
is required to be added in existing nerit marks of the
petitioner being a widow as per Covernnent Resolution



dated 22.5.1997. Learned advocate M. Pujara has also
submtted that earlier the present petitioner has filed
Special Cvil Application No. 2930 of 1999 whereby this
Court, by order dated 30.4.1999, has directed t he
petitioner to nmake a representation to the respondent and
in pursuance to that, representation dated 5.5.1999 was
made by the petitioner to the respondent. He also
submtted that this Court has kept open that in case if
the representation is decided against the petitioner
petitioner can approach this Court by way of note to
revive the min petition. In response to t he
representation dated 5.5.1999 of +the petitioner the
respondent has rejected the said representation on
4.6.1999 but I|earned advocate M. Pujara has subnmitted
t hat Government Resolution dated 22.5.1997 has not been
taken into account while rejecting the representation of
the petitioner by the respondent. Therefore, |earned
advocate M. Pujara has submitted that petitioner is
entitled the benefit of 5% nmore marks in actual receiving
the nerits and if that 5% marks are added, naturally the
petitioner is entitled the appointnent in conparison to
Bhar at si nh Ransi nh Thakore who has obtained only 72%
mar ks and got the appoi ntnment.

4. Learned advocate M. Dharnendru Pandya appearing

on behalf of the respondent has relied upon t he
affidavit-in-reply filed by the respondent. He subnitted
that earlier petition being Special Civil Application No.

2930 of 1999 was di sposed of. He also submitted that at

the tine of recruitment of vidya sahayak the State
CGovernment had not issued any direction to include 5%
nore marks to the widow and no such benefit has been
given by the respondent to any candi date and therefore,

this petition cannot be entertained. He also subnmitted
that the petitioner was not eligible for the post of

vi dya sahayak because the petitioner has obtained 70.33%
marks and petitioner was placed in nerit |ist at SNo.

112 and petitioner was not eligible to get t he
appoi ntnent for the post of vidya sahayak and therefore
earlier also the case of the petitioner was not

consi dered. Except that no other contention is raised by
t he respondent.

5.1 have considered the submi ssions nade by both

the | earned advocates. The case of the petitioner is
based upon Governnent Resolution dated 22.5.1997 at page
10 of the petition. The circular has been accepted by
the respondent but with a rider that no such instruction
has been given by the State Government to the respondent
to give 5% nore narks to the wi dow and no such benefit
was given to any other w dow. Except that no other



contention has been raised by the respondent. It is also
not in dispute and no contention has been raised by the
respondent in respect to the avernents of gi vi ng
appointnent to one Bharatsinh Ransinh Thakore of SEBC

category having only 72% nerit narks. Therefore
consi deri ng t hese t wo contentions raised by the
respondent and considering the provisions nade in

CGovernment Resol ution dated 22.5.1997 which is applicable
and binding to the respondent, there is no need to have a
separate instruction required by the respondent for
i mpl enenting the Governnent Resol ution because the said
CGovernment Resolution applies to all Agencies who are
recruiting wonen directly and they have to strictly
conply the said Government Resolution. Therefore, the
contention which has been raised by the respondent that
no such witten instruction has been given by the State
Covernnment, according to ny opinion, is not necessary.
Once the Government Resolution is passed and declared it
shal | have the binding effect on all such Agency and sane
is required to be inplemented by t he respondent.
Considering Item No.8 at page 11 whereby a widowis
required first selection, for that, <certain principles
are required to be considered while giving priority in

selection to the widow Item No.3 is relevant whereby it
is provided that in case when a candidate is required to
appear in exam nati on or in oral interview and

qualification is required to be determined on the basis
of having the nerits in SSC exam nation then w dow is
entitled 5% nore nmarks while considering the nerits of
such widow. |If the said condition No.3 is inplenented in
favour of the petitioner then the petitioner would get
76.30% nerit marks at the relevant tinme when she was
placed at SNo. 112 and the petitioner nust have got the

appoi ntnent in the post of vidya sahayak. This aspect
has not been taken into consideration by the respondent
while determning the select [ist and CGover nirent

Resol ution dated 22.5.1997 has not been conplied in
favour of the petitioner while determning the select
list and the petitioner has not been appointed because
she was placed at SNo. 112 and the appointments were given
up to 104. Therefore, according to ny opinion petitioner
is entitled 5% nore nmerit marks as per Government
Resol uti on dat ed 22.5.1997 and petitioner is also
entitled the consequential benefit of appointnent in
light of the fact that one one Bharatsinh Ransi nh of SEBC
category has been given appointnent on the basis of
obtaining 72% nmerit narks.

6. In result present petition is allowed wth a
direction to the respondent to consider the nerit marks
of the petitioner as 76.38% on the basis of t he



CGovernment Resolution dated 22.5.1997 and to place the
petitioner at proper SNo. in the select list which was
prepared by the respondent at the relevant tine and if
any candi date subsequent to such nunber has been given
appoi nt nent by t he respondent then to give the
appointnent to the petitioner wth all consequential
benefits in the post of vidya sahayak accordingly within
a period of one nonth fromthe date of receiving the copy
of this order. Rule is made absolute accordingly. No
order as to costs.

Direct service is permtted.

(H. K. Rat hod, J)
Jayanti *



