IN THE H GH COURT OF GUJARAT AT AHMEDABAD

SPECI AL CI VIL APPLI CATI ON No 8547 of 1999

For Approval and Signature:

HON BLE MR JUSTI CE H. K. RATHOD

1. Whether Reporters of Local Papers nmay be all owed : NO
to see the judgenments?

2. To be referred to the Reporter or not? : NO

3. Whether Their Lordships w sh to see the fair copy : NO
of the judgenent?

4. \Whether this case involves a substantial question : NO
of law as to the interpretation of the Constitution
of India, 1950 of any Order nmde thereunder?

5. Whether it is to be circulated to the concerned : NO
Magi st rat e/ Magi st rat es, Judge/ Judges, Tri bunal / Tri bunal s?

BC PATEL
Ver sus

STATE OF GUIARAT

Appear ance:

1. Special Civil Application No. 8547 of 1999
MR JOY MATHEW for Petitioner No. 1
M5 ARCHANA RAVAL, AGP for Respondent No. 1-4
MR HS MUNSHAW f or Respondent No. 5

CORAM : HON BLE MR. JUSTI CE H. K. RATHOD
Dat e of decision: 30/09/2003
ORAL JUDGEMENT

Heard | earned advocate M. Joy Mathew for
petitioner, learned AGP M. Archana Raval appearing on



behal f of respondent Nos. 1 to 4 and |earned advocate
M. H S.Munshaw appearing on behal f of respondent No.5.

2. In the present petition, the petitioner who is a

retired enployee has challenged the action of t he
respondents in paying his retiral benefits after a period
of 19 nonths fromthe date of his retirenent w thout any
interest. He has also challenged the action of the
respondents in not paying house rent allowance and the
benefit of revision of pay scale. According to the
petitioner new pay scales are introduced w.e.f. 1.1.1996
and petitioner is paid his pension as per the old pay
scale of Rs.2200-4000 when the revi sed scal e is
Rs. 8000- 13500  whi ch caused great hardship to the
petitioner. The petitioner joined the respondents as
Agricultural Supervisor in the year 1966. He was then
pronmoted as Agricultural O ficer in the year 1979 and in
the year 1987 he was again pronpted as Assistant Director

of Agriculture. Thereafter petitioner was sent on
deputation to Sardar Sarovar Rehabilitation Agency at
Vadodara in t he year 1996. The petitioner was

transferred to District Panchayat at Vadodar a on
1.4.1997. Thereafter on 30.9.1997 petitioner retired
fromservice on attaining the age of superannuation. On
4.3.1998 petitioner was paid a sumof Rs. 19,493 towards
i nsurance contribution. On 11.5.1998 the petitioner was
paid a sumof Rs.69720 towards the | eave encashnent and
in April 1999 the petitioner was paid a sum of
Rs. 2,55,560 inclusive of gratuity, conmuted pension and
pension arrears. The petitioner is not paid any anount
as interest towards the del ayed paynent. The petitioner
is also not paid house rent allowance for the period
between April, 1997 and Septenber, 1997.

3. Learned advocate M. Mathew has subnitted that

on 1.4.1997 when the petitioner was transferred to
District Panchayat Vadodara, at the relevant tinme the
guarter was not in a position to be occupied by the
petitioner. Nunber of correspondences are on record
whi ch suggest that quarter is required to be repaired
because it is not properly constructed by the concerned
authority. Therefore I|earned advocate M. Mathew has
subm tted that though petitioner has not occupied the
guarter even though house rent allowance for the said
peri od has not been paid to the petitioner. He also
submitted that in reply filed by the State Government, in
para 6 also it is not nade clear that the quarter has
been occupied by the petitioner and petitioner has used
the housing facility. He also subnitted that retirenent
benefit has been paid after a period of 19 nonths due to
administrative reasons and for that there is no fault on



the part of the petitioner. Therefore, petitioner is
entitled atleast 12% interest for delayed paynent. He
relied upon decision of this Court in the case of
RAJI KANT R UPADHYAY V. GUJARAT GOVERNVENT THROUGH
SECRETARY, EDUCATI ON DEPARTMENT AND OTHERS, 2001 (3) @GR
2628. He also relied upon the decision of the Apex Court
in the case of DR UMA AGARWAL V. STATE OF U.P. AND
ANOTHER, AIR 1999 SC 1212 and also relied upon the
decision of this Court in the case of DRk WM SAl YED V.
STATE OF GUJARAT AND OTHERS 2000(1) GLH 526.

4. Learned AGP Ms. Archana Raval has submitted that

there was sonme administrative reason because service book
was not with the State Governnent, it was lying with the
Sardar Sarovar N gam Ltd. She also pointed out that the
petitioner was retired on 30.9.1997 and subsequently the
pay revision came into effect in the year 1998 which
having effect from1.1.1996. |Initially, the case of the
petitioner was prepared on the basis of old pay scale and
thereafter it was required to be prepared on the basis of
new pay scale which consuned nore tine and that is how
paynment coul d not be nade to the petitioner imediately.
She also clarified that there was no deliberate intention
on the part of the department not to nake paynent to the
petitioner in time but due to adm nistrative reasons the
paynments were not made in time, therefore, according to
her subm ssion, petitioner is not entitled the interest
upon the del ayed paymnent . She relied upon the
affidavit-in-reply filed by the State of Qujarat.

5. Learned advocate M. H. H. Muinshaw appearing on
behal f of respondent No.5 has submitted the sane thing
that petitioner is not entitled the anmpunt of interest
for t he del ayed paynent because of admnistrative
reasons.

6. | have considered the subnissions nade by all the

| ear ned advocat es. The fact remains that retirenent
benefit has been paid to the petitioner after a period of
19 months fromthe date of his retirement. Normally in

case of retirenent, the necessary papers are required to
be prepared by the department before two years as per the
CGovernment Resolution. |f sonething has been msplaced
or papers are not traceable then they should have to act
pronptly because, after retirement an enployee is not
able to get salary from the departnment and he has to
maintain his famly. An enployee could not able to
maintain his famly in absence of retirenent benefits
that create nmental agony and it al so cause inconvenience
and hardship in the society to such an enployee.
Therefore, the reason which has been given by the



respondent in affidavit-in-reply, filed by C K Kharadi
Assi stant Administrative Oficer working in the office of
respondent No.2 wherein it is pointed out that because
the service book was not available with the departnent
and ot her service records are also not available with the
concerned office, therefore, there was some delay in
maki ng the paynent in favour of the petitioner. However,
according to their reply periodical paynments were nmade by
t he depart ment as and when necessary papers were
available. In respect to the contention raised by M.
Mat hew about claim of house rent allowance, the answer
given in para 6 is that petitioner was a dass |
Gazetted officer and the departnent has constructed
quarter for limted nunber of gazetted officers, neans
t he gquarters attached to the post and, therefore,
separate house rent allowance is not applicable to the
said post, and thus the petitioner is not entitled for
house rent allowance. Normally, separate order is not
passed saying that the quarter is allotted in the nane of
an officer. The limted nunber of quarters are built for
this purpose only, that is, the officers are given
housing facility and therefore petitioner is not entitled
for house rent all owance. The claim of house rent
all owance and interest on this amunt is not payable to
t he petitioner.

7. The contention raised by the petitioner in
par agraph 16 of the petition in respect to claimof house
rent allowance is quoted as under

"The petitioner further submits that he was not
paid HRA for the period from April, 1997 to
Sept enber, 1997. Though there were sone quarters
bei ng kept by the respondents, they could not be
used for residential purpose. Si nce the year
1991 to 1998 there are correspondence between the
officers stating that this building cannot be
used as residential prem ses. According to these
letters, this building requires najor repairing
work. None of the authorities has taken step to
repair this building. During this period, the
petitioner was forced to hire a house on rent.
On the one hand the respondents did not pay him
HRA and on the other hand they deducted Iicence
fee for the wunused and wunallotted quarter.

Ther ef or e, t he petitioner subm ts t hat
non- paynent of HRA  for this peri od is
unreasonable, illegal and violative of Articles

14, 16 and 21 of the Constitution of India."

8. The respondent has given reply in para 6 in



respect to house rent allowance. Para 6 of the reply is
guot ed as under:

"In respect of house rent allowance | say that

the petitioner was Cass-Il Gazetted officer
The departnent has constructed quarter for such
limted nunber of gazetted officers, neans the
quarter is attached to the post and therefore
separate HR A is not applicable to the said
post, thus the petitioner is not entitled for
house rent allowance. Nornally separate order is
not passed saying that the quarter is allotted in
the name of an officer. The Ilimted nunber of
quarter is built for this purpose only, that is,
the officers are given housing facility and
therefore petitioner is not entitled for HR A
The cl ai m of house rent allowance and interest on
this anpbunt is not payable to the petitioner."

9. In light of these averments nade in the petition

and reply, the respondent has not nade it «clear that
during the period fromApril, 1997 when the petitioner
was transferred to District Panchayat, Vadodara till the
date of retirement on 30.9.1997, whether the petitioner
has occupied the quarter in question or not and whether
all otment has been nade in favour of the petitioner. No
details have been given by the respondents wth this
regard. Therefore, considering this fact, the petitioner
is entitled the anpunt of house rent allowance for the
period fromApril 1997 to Septenber, 1997 which has not
been given to the petitioner

10. In respect to the delayed paynent which is not in
much dispute except the cause of delay between the
parties, the rel evant observations made by the Apex Court
in para 5 and 6 of the reported decision in the case of
DR.  UMA AGARWAL V. STATE OF UP (supra) are quoted as
under :

"W have referred in sufficient detail to the
Rul es and instructions which prescribe the tine
schedule for the various steps to be taken in
regard to the paynent of pension and other
retiral benefits. This we have done to rem nd
the vari ous governnental departnments of their
duties in initiating various steps at |east two
years in advance of the date of retirement. | f
the rules/instructions are followed strictly nuch
of the litigation can be avoided and retired
CGovernment servants will not f eel har assed
because after all, grant of pension is not a



bounty but a right of the Governnent servant.

CGover nirent is obliged to follow the Rules
nmentioned in the earlier part of this order in
letter and in spirit. Delay in settlenent of

retiral benefits is frustrating and nust be
avoided at all costs. Such delays are occurring
even in regard to fanily pensions for which two
there is a prescribed procedure. This is indeed

unfortunate. |n cases where a retired Government
servant clainms interest for delayed payment, the
Court can certainly keep in m nd t he
ti me-schedul e prescri bed in t he

rul es/instructions apart from other relevant
factors applicable to each case.

The case before us is a clear exanple of

departnental delay which is not excusable. The
petitioner retired on 30.4.1993 and it was only
after 12.2.1996 when an interimorder was passed
inthis wit petition that the respondents woke
up and started work by sending a special
nmessenger to various places where the petitioner
had worked. Such an exercise should have started
at least in 1991, two years before retirement.
The amounts due to the petitioner were conputed
and the paynments were made only during 1997-98.
The petitioner was a cancer patient and was
i ndeed put to great hardship. Even assum ng that
sone letters were sent to the petitioner after
her retirenent on 30.3.1993 seeking information
from her, an allegation which is denied by the
petitioner, that cannot be an excuse for the
| ethargy of the departnent inasnmuch as the rules
and instructions require these actions to be
taken |l ong before retirenent. The exercise which
was to be conpleted long before retirement was in
fact started | ong after the petitioner's
retirement.”

11. In view of the decision of the Apex Court and the

observations made in two other decisions which have been
relied upon by | earned advocate M. Mathew, according to
nmy opinion, the respondent has not taken effective steps
as per the rules. Merely saying that the service book
was hnot available with the respondent No.2, that nay not
considered to be a ground to deny the ampunt of interest
to the petitioner. Therefore, considering the entire
facts and circunmstances of the case, according to ny
opinion, petitioner is entitled 9% interest upon the
del ayed paynment of retirenent benefits. The petitioner
was retired on 30.9.1997 and ultinately paynent was nade



in April, 1999, therefore, petitioner is entitled 9%
i nterest upon the total amount of retirement benefits and
also entitled the amount of house rent allowance for the
period fromApril, 1997 to Septenber, 1997.

12. In result present petition is allowed. It is
directed to the respondent to pay 9% interest upon the
total amount of retirement benefits from 30.9.1997 to

April, 1999 and al so to pay house rent allowance for the
period from April, 1997 to Septenmber, 1997 to the
petitioner within a period of three nonths fromthe date
of receiving the copy of this order. Rul e i s made

absolute. No order as to costs.

(H. K. Rat hod, J)
Jayanti *



