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(Per : HON BLE MR JUSTI CE M C. PATEL)

1. The appellant was the original accused in
Sessions Case No. 136/1995 before the Additional Sessions
Judge, Surat, who, by his judgenment and order dated
15.5.1997, convicted the appellant of the offence under
section 302 and 504 of IPC and sentenced him to life
imprisonment and a fine of Rs.250/-, in default, R I
for one month. The charge agai nst the appellant was that
he caused the death of his wife by pouring kerosene on
her and setting her on fire.

2. The appellant and the victim Gangaben were

marri ed about 15 years before the date of the incident.
The evidence of Shanbunath Chintanmani (PWs), the father
of Gangaben, shows that the appellant and his wfe were
living at sone distance fromthemin the hutnent near
Rupali Canal in Surat. The incident occurred on
7.2.1995. On that day he was infornmed by soneone passing
by that snmoke was comi ng out from Ganga's house. Wen he
went there, he saw a crowd there. Ganga had received
burns. Wen he asked her as to what had happened, she
told him that the appellant had first beaten her with a
soda bottle, then sprinkled kerosene on her and set her
on fire and thereafter he had left. The appellant took
Ganga to Anruta Hospital in a rickshaw.

3. Dr. Jayesh Kothari (PW) is a practi ci ng

sur geon. He runs Anruta Hospital near Rupali Cana
According to his evidence, at about 7 O clock in the
evening on 7.2.1995, (Gangaben was brought to hospita
wi th burns by her husband. She was adnitted to the
hospi tal . When he asked her how she had received burns,
she told himthat her husband had sprinkled kerosene on
her and set her on fire. He informed Unra Police Station
by tel ephone and started treatment. She was given
antibiotic and pain-killer drugs. She was fully
consci ous and was able to speak. The certificate Exh.27
i ssued by hi mshows that Gangaben had burn injuries as
fol |l ows:

"Superficial to deep burns over body neasuring
about 88%to 91%

Body areas affected were:

1. Both upper linmbs : 8%
2. Both lower linbs: 36%
3. Ant. Chest : 4 to 6%
Post chest : 9%



4, Ant. & Post Abdonen: 18%
5. Ext. CGenitals : 1%
6. Head : 2 to 3%

Total : 88 to 91%

No Ext. mark of injury over body."

The tel ephoni c message conveyed by Dr. Kot hari was
recorded in the Station diary at Unra Police Station and
the rel evant extract is at Exh.40. It shows that Dr.

Kot hari had given the information that Ganga had been set
on fire by her husband after pouring kerosene on her and
that she had been brought to the hospital by her husband,
but he had not returned after he went to bring medicine.
On receiving this information, PSI Nanubhai Parmar (PW
13) went to Anruta Hospital imediately. There he
guesti oned Gangaben and recorded the conplaint (Exh.47).
Si nce subsequently Gangaben died of burns on 15.2.1995,
the said conmplaint becanme a dying declaration. In that
dyi ng decl aration al so she descri bed how the incident had
occurred. She said that about two days before the
incident, she had gone to the place of her materna
uncl e. Her husband had promised to come to fetch her
but he did not cone. She, therefore, cane back al one.
Her husband was ganbling nearby. On seeing her, he cane
hone. He gave her abuses and started quarreling and said
"why did you stay at the place of your maternal uncle for

2-3 days?". Then he pressed her throat and started
beating her. He closed the door and when she tried to
open the door he stopped her and threatened to kill her

There was a can of kerosene in the house. He poured

kerosene on her and he lit a match stick. She tried to
stop him by grabbing his hand, but he put the natch to
her body and she started burning. She raised shouts and
cane out of the house. Her neighbours Maruti Maratha,
Bhi charimali, Santaben and others came there. Wile she
was burning, she had tried to grab her husband, but he
had pulled hinself away and while trying to brush aside
her hand, he too has received slight burns on his hand.
Thereafter her husband took her in a rickshaw to Anruta
Hospital. PSI Parnmar thereafter wote a Yadi to the
Executive Magistrate after obtaining doctor Kothari's
endorsenent on the Yadi that Gangaben was consci ous.

4. Mukeshchandra Bhavsar (PW8), who was t he

Executive Magistrate, received the Yadi at 9.40 at night.
On receiving the Yadi he immediately went to Anruta
Hospital. He arrived there in about seven m nutes. He
contacted Dr. Kot hari and showed the Yadi to him and



made inquiries about the patient. He asked the doctor to
take himto the roomwhere the patient was. The doctor
told him that Gangaben was conscious and led himto the
room of Gangaben. He put a few questions to Gangaben to
verify that she was conscious. She was alone in the
room There were one woman and police personnel. He
told them to |eave and closed the door. Thereafter he
recorded the dying declaration of Gangaben (Exh.31).
Gangaben gave her nane and address and told himthat she
was wor king as a | abourer. She stated that she had
recei ved burns. When she was asked how it had happened,
she said that she had a quarrel wth her husband
Ashokbhai and he has pressed her throat and after
threatening to kill her had closed the roomand set her
on fire after sprinkling kerosene on her. There was no
one el se present when the incident occurred. She had no
guarrel with anyone el se. Wen she was asked whet her she
wanted to say sonething el se, she again repeated that her
husband Ashokbhai had set her on fire after sprinkling
kerosene on her. Mukeshbhai  Bhavsar then took the
impression of right thunb of Gangaben bel ow the dying
decl arati on.

4. Randas Thakkar (PW 10), was the maternal uncle of
Gangaben. According to him Gangaben had cone to stay
with themfor a few days. The accused was to conme to
fetch her, but since he did not cone, Gangaben went back
to her hone alone. Then he was sent for in the evening
and he was told that Gangaben had recei ved burns and had
been admtted to Anruta Hospital. He and his wfe went
there and when they asked Gangaben about the incident,
she told themthat after she went back, she had a quarrel
at honme and the appellant had sprinkled kerosene on her
Gangaben's brother Badarinath (PW) also cane to know
about the incident in the evening and he went there. The
appel | ant t ook Gangaben in a rickshaw to Anruta Hospital
He went there and asked his sister as to what had
happened and she told himthat there was a quarrel since
her husband had not come to fetch her from her naterna
uncle's place and her husband had set her on fire after
sprinkling kerosene on her.

5. Gangaben succunbed to her burns on 15.2.1995.

The Certificate issued by Dr. Jayesh Kothari (Exh.28)
shows that Gangaben died because of cardiorespiratory
failure due to septicem a due to 90% superficial to deep
burns. The postnmortem was carried out by Dr.lliyas
Shai kh and according to him the cause of death was
Septicenia as a result of burns received over her body.
He stated that there were about 86% burns on her body and
they were sufficient to cause death in the ordinary



course of nature. He also said that the burn injuries
were antinortem

6. The panchnama of the place where the incident
occurred shows that there was a can of plastic in which
there was sone kerosene and there was al so a match box.
There were signs of kerosene on the earthern floor. Half
burned pieces of clothes of the victim were collected.
FSL report shows traces of kerosene on the pieces of
earthern fl oor and half burned cl othes of the deceased.

7. The appellant was arrested on 7.2.1995 and at the

tinme of arrest there were some burns on his hand. He was
exam ned by Dr.Anratbhai Chhotubhai and the certificate
at Exh.24 issued by himshows that he was brought to
Cvil Hospital on 8.2.1995 at 1.45 amand there was a
flame burn on the right forearm6 x 2 cmred in col our

8. Thus, there is no dispute that Gangaben received
burns on 7.2.1995 and she died of septicem a follow ng
burn injuries on 15.2.1995. There is absolutely nothing
on record to indicate that the burns were accidental or
that she had committed suicide. The defence of the
appel l ant was one of denial. There was a slight burn
injury on the right firearmof the appellant and the sane
was expl ai ned by Gangaben in the conplaint before the
pol i ce.

9. The | earned counsel for the appellant read the

entire evidence bef ore us. W have also closely
scrutini sed the sane. The evidence of Dr. Jayesh
Kothari clearly shows that Gangaben was consci ous and was
able to speak when she was brought to the hospital. She
told himwhat had happened and he conveyed the said
information to the police station which was recorded in
the station diary. Her conplaint was recorded by the PSI
and thereafter a dying declaration was also recorded by
the Executive Magistrate when she was fully conscious.
She al so made oral declaration before her father, brother
and maternal uncle. In the circunstances we are
satisfied that all the dying declarations were genuine,
consi stent, truthful and reliable. The evidence shows
that the appellant and Gangaben were alone in the hut
when the incident occurred. There was no reason for
Gangaben to i mplicate the appellant falsely. The
appel I ant has not offered any explanation as to how the
i nci dent had occurred. Once we find that the dying
decl arati ons made by Gangaben were genuine, truthful and
reliable, there is no inpedinent in recording conviction
agai nst the appellant on the basis of the sane. The
| ear ned Additional Sessions Judge was justified in



convicting the appellant of the offence under section 302
on the basis of the said dying declarations. There is no
substance in the appeal and the sane is di sm ssed.

[J.M PANCHAL, J.]

[MC. PATEL, J.]
*ar*



