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C A V. JUDGEMENT
(Per : HON BLE MR JUSTI CE H. H MEHTA)

1. The appellant has, by filing this Crimnal Appea

under Section 374(2) of the Crimnal Procedure Code, 1973
(for short the "Cr.P.C.) challenged the correctness,
legality and validity of the judgment Ex.59 dat ed
20.04.1995 rendered by the |earned Additional Sessions
Judge, Panchmahal s, at CGodhra, Canp at Dahod (who will be
referred to hereinafter as the "learned Judge of the
trial Court") in Sessions Case No.30 of 1994, by which
the appellant has been convicted for the of f ences
puni shabl e under Sections 302 and 324 of |ndian Pena
Code, 1860 (for short the "I.P.C.) and is sentenced to
under go life i mpri sonment and to pay a fine of
Rs. 500/ -and in default of payment of fine, to wundergo
further sinple inprisonment (S.1.) for 10 days for an
of fence puni shabl e under Section 302 of |.P.C and no
separate sentence has been inflicted for an offence
puni shabl e under Section 324 of |.P.C. The appellant has
been acquitted for an offence punishable under Section
135 of the Bonmbay Police Act, 1951 (for short the
"B.P.Act"), for which the State Governnent has not filed
any acquittal appeal against the present appellant
(accused).

2. The facts leading to this present crinmnal appea
can be summarized in a nutshell as follows.

The conpl ai nant, P. W3 Kasanben d/o. Sonabhai

Desi ngbhai Pasaya, is resident of village Gumali in
Li nkheda Tal uka. As per the conplaint, she is residing
with her parents at village Gumali in Linkheda Tal uka and
studying in Standard 12th in Hi gher Secondary School at
vil | age Kanj et a. The conpl ai nant Kasanben has five

brothers and one sister and anpbngst them eldest is
Laxman, second is Mani ben, who is married with Sardarbha

Kanti bhai Mavi (appellant/accused) of village Kanjeta,

third is brother Maganbhai, fourth is H mmatbhai (victim
deceased), fifth is P.W3 Kasanben herself, sixth is
Par vat bhai and seventh youngest is Kanubhai

H mmat bhai (deceased) was also studying in the

School at village Kanjeta. On or about 11.10.1993 in the
norni ng at about 8.00 A M Kasamben in conpany of
Hi mt bhai, P.W 10 Tejaliben and other 6 to 7 students, by
travelling in a Bus, had gone to Kanjeta to appear at the
examination in the Hi gher Secondary School at Kanjeta.
They reached the school at Kanjeta at about 9.30 A M
Mani ben, who is sister of the conplainant and Hi nmt bha
(deceased) is serving as an enployee to fetch water for
t he school . The said Maniben is the wife of the present



appel l ant. Before 09.10.1993, the appellant had sent one
letter (chit) Ex.41 to the conmplainant in which abuses

wer e stated. In reply to that letter, conplainant had
written one letter, Ex.40 dated 09.10.1993 addressed to
t he accused. The conpl ai nant handed over that letter

Ex. 40, which she had addressed to the appellant, to her
sister Maniben asking her to give that letter to the
appel l ant. Thereafter, the conplai nant and the H mmt bha

(deceased) and other students went inside the exam nation
hal | for appearing at the exani nation. After appearing
at the exam nation, Kasanmben in conpany of Hi nmtbha

(deceased) other students P.WS8 Suni t r aben, P. W10
Tejaliben, P.W9 Shankarbhai, and P.W6 Naval si ngbha

proceeded on foot to reach Bus-Stand for their return
journey to village Gunali. It is the case of the
prosecution that when they were going on foot and reached
near the Police Thana, suddenly, the appellant, who is
husband of the sister of the conpl ai nant came there on
the way and asked the conplainant as to what she had
witten in the letter sent to him Ther eupon, she
replied in question formto the appellant as to what she
had witten in the letter. Thereupon, the appellant got
excited and inflicted a knife blow at the back portion
near the waist of the conplainant. Meanwhile, H mtbha

(deceased) brother of the conplainant intervened and
asked the appellant as to why he was beating his sister.
Ther eupon, the appellant inflicted a knife blow on the
chest of H mmbhai (deceased) and that knife bl ow was
| anded on the left portion of the chest, and Hi nmmtbha

(deceased) started to suffer from gi ddi ness and then he
fell domm on the road. The conpl ai nant shout ed
addressing her brother "H mmat H mmat", but H mmat coul d
not speak. Thereafter, conplainant went to one shop of
Samadbhai situated nearby the place and brought water and
Hi mt bhai (deceased) was nmde to drink the water. The
Hi mt bhai (deceased) drank a little water and caused sone
voice "ARRR' fromwithin his throat and died at the
pl ace. Thereafter, conplainant went running to Police
Thana for inform ng about the incident. Meanwhi l e, the
appellant ran away towards his house. One police nman
Pravi nsi nh took conpl ainant on his scooter and brought
her to Dhanpur Police Station. After reachi ng Dhanpur

as she was injured, P.W11 P.S. 1. Rathod sent her to
Primary Health Centre of Dhanpur for treatment. After
com ng back fromPrinary Health Centre to Dhanpur Police
Station, she [|odged her conplaint against the appellant
at 16.15 hours on 11.10.1993. That conplaint cane to be
registered as C.R No.1-136/93 for the offences puni shabl e
under Sections 302 and 324 of |.P.C. and also under
Section 135 of B.P.Act.



P.W11 P.S. I. Udesi nh Ratansinh Rathod, took

down the complaint of P.W3 Kasanben and, thereafter
crime was registered. He took over the investigation of
the case. First he went to the place of the incident and
in the presence of panch wi tnesses, he held inquest of
t he deceased Hi mmat bhai Somabhai Pasaya for which he drew
an i nquest panchnana. Thereafter, he along wth his
report, a copy of inquest panchnama and death report sent
deadbody of the deceased H mmbhai, to Prinary Health
Centre at Dhanpur for autopsy. Thereafter, he went to
the place of the incident and drew a panchnana of the
scene of an offence, which was shown by wi tness Sonmabha
Desi ngbhai (father of the deceased Hi nmtbhai). Fromthat
pl ace, he attached and seized a sanple of control earth,
bl ood stained earth for the purpose of exam nation and
anal ysis under a panchnama. Thereafter, on 11/10/ 1993,
the accused was arrested under an arrest panchnana.
VWhile arresting the accused, one knife and one letter
(chit) were found fromthe |l eft pocket of his pantal oon
These articles were also attached and seized by P.S. |
Rat hod. Thereafter, on 12.10.1993, police constable
Kal i chadan G suram brought articles like ; wist watch,
S. T. Bus pass, question paper, pair of slippers, hairconb
etc., which were found fromthe deadbody of the deceased
H mmt bhai, and that articles were attached and seized
under a panchnama. He recorded the police statenents of
wi t nesses who were conversant wth the facts of the
present case

On 13.10.1993, P.W11 P.S. 1. Rathod went to
CGovernment Hospital at Devgadh-Baria, where conpl ai nant
was admitted as an indoor patient and he recorded her
further statement. A panchnanma with regard to physica
condition of Kasanben was drawn. At the tine of draw ng
panchnama of physical condition of Kasanben, P.S. |
Rat hod attached and seized clothes worn by her and one
chit in pieces found from the pocket of her skirt.
Thereafter, P.S.I. Rathod under a forwarding letter sent
all incrimnating articles, clothes of the accused and
cl ot hes of Kasanben to Forensic Science Laboratory, Surat
(for short the "F.S. L.) for examination and anal ysis.

Thereafter, on receipt of i njury certificate and
post-nortem notes and on conpletion of investigation
P.S.I. Rathod filed a charge-sheet against the accused

in the Court of the learned J.MF.C., Devgadh-Baria, Canp
at Linmkheda on 04.01.1994. That charge-sheet cane to be
registered as Crimnal Case No.l1 of 1994. As one of the
of fences vi z. an of fence puni shabl e under Sections 302
of I.P.C is exclusively triable by the Court of
Sessions, the learned J.MF.C, Devgadh-Baria, Canp at
Li nkheda, by passing a comittal order under Section 209



of Cr.P.C comitted the said case to the Court of
Sessi ons, Panchmahal s at Godhra. On receipt of the case
papers, that case cane to be registered as Sessions Case
No. 30 of 1994 in the Court of Sessions, Panchmahals at
Godhr a.

3. The said Sessions Case No. 30 of 1994 was assi gned

to the Ilearned Judge of the trial Court, who conducted
the trial, at Dahod. On the basis of material on record,
the | earned Judge of the trial Court franed a charge Ex.2
on 14.10.1994. That charge was read over and explai ned
to the accused. On recording his plea, he pleaded not
guilty to the charge and clained to be tried.

4. In order to bring home the charge against the
accused for which the charge Ex.2 was franed, the
prosecuti on exam ned the followi ng wtnesses : -

P. W1Dr.Kail ashchandra Ranml alji Devada, Ex.31
Medi cal Oficer, Shri J.S. Chauhan
Hospi tal, Devgadh-Bari a.

P. W2 Dr. Keshubhai Sengharam Praj apati, Ex.33
Medical Oficer, Primary Health
Centre, Dhanpur.

P. W 3 Kasanben Sonabhai Pasaya, Ex. 38
( Conpl ai nant)

P. W4 Hi t endr asi nh Onkar si nh, (Sarpanch) Ex. 42

P. W5 Kal ukhan Mj i dkhan Pat han, Ex. 43
(Panch wi t ness)

P. W 6 Naval si nh Chhaganbhai Danor, Ex. 48
(Student of Kanjeta Hi gh School)

P. W 7 Budhsi ng Jaysi ng, Ex. 50
(Police constable of Kanjeta Police
Qut Post)

P. W 8 Sumi t raben Chhaganbhai , Ex. 51

(Student of Kanjeta School)

P. W 9 Shankar bhai Bachubhai , Ex. 52
(Student of Kanjeta Hi gh School)

P. W10 Tej al i ben Gopsing, (Student of Ex. 53
Kanj eta Hi gh School)

P. W11 Udesi ng Ratansi ng Rat hod, Ex.54



(P.S. 1. Dhanpura Police Station)

5. The prosecution also produced and proved the
docurent s such as

Injury certificate of Kasanben Ex. 32

P.M Notes Ex. 34

I nquest panchnama  Ex. 35

Panchnama of the scene of offence Ex.36
Panchnama of cl othes put on by the Ex.37
deceased and produced by the police

const abl e Kal i chadan.

6. Conpl ai nt Ex. 39

7. Letter dated 09.10.93 witten by Ex.40
Kasanben to the accused.

8. Letter in pieces addressed by accused Ex.41
to Kasanben

9. Arrest panchnama Ex. 44

10. Panchnama of physical condition of Ex.45
Kasanben.

11. Map prepared by Revenue Circle Ex. 46

I nspect or, Dhanpur.

12. Report of F.S. L. together with report EX.47
of serol ogi st.

13. Vakal at nanma of advocate M. Sajora Ex.49

14. Copy of F.I.R sent to learned J.MF.C. EX.56
Devgadh- Bari a.

15. O fice copy of police yadi along with Ex.57
it Kasanben was sent to Medical Oficer

of Primary Health Centre, Dhanpur for

gi ving her nedical treatnment -

ok wN e

- to prove the case agai nst the accused.

6. On recording the evidence of the prosecution

W tnesses was over, the circunstances appearing agai nst
t he appel l ant were brought to the notice of and expl ai ned
to himand whatever the replies were given by him were
recorded bel ow his plea Ex.3 as a result of which further
statement was recorded under Section 313 of Cr.P.C. The
accused has admitted that he had narried wth Maniben
sister of Kasanben and his wife Maniben is serving as
enpl oyee to fetch water in Kanjeta Higher Secondary
School . He has adnmitted that he had addressed a letter
Ex.41 to which reply by letter Ex.40 was given to him by
Kasamben and that letter Ex.40 was given to the sister of
Kasamben for handing over it to him Fromhis further
statement recorded wunder Section 313 of OC.P.C, it
appears that the defence of the accused is of conplete
deni al of the prosecution case. He has stated that a
false case has been |odged agai nst himand he has been



inmplicated falsely in the case. The accused has, neither
exam ned hinmsel f nor any witness in his defence. He has
not produced any docunentary evidence, in his defence.

7. Thereafter, after hearing the argunents of the

| earned advocates for both the parties and after making
exam nation, scrutiny and appreciation of the evidence,
the | earned Judge of the trial Court came to a concl usion
that the accused by inflicting a knife bl ow on the chest
of the deceased H mm bhai conmitted a nurder of deceased

H m bhai. He has also come to a conclusion that accused
voluntarily caused injury to the wtness Kasanben by
inflicting a knife blow in her waist portion. He has

further come to a conclusion that the prosecution has not
proved a case that the accused by keeping with hima
prohi bi ted weapon nanely knife in public place conmitted
a breach of the notification issued by the District
Magi strate. On the basis of the aforesaid conclusions,
he by rendering his judgnent Ex.59 dated 20.04.1995
convicted the accused for the offences punishable under
Sections 302 and 324 of I.P.C. and acquitted himfor an
of fence puni shabl e under Section 135 of B.P.Act. After
hearing the accused, on the point of quantum of sentence,
he inflicted sentence of life inprisonment and fine of
Rs.500/- and in default of payment of fine, to wundergo
further S. 1. for ten days for an offence punishable
under Section 302 of |I.P.C. Though, the | earned Judge of
the trial Court has convicted the accused for an offence
puni shabl e under Section 324 of |1.P.C., he did not
inflict a separate sentence for an offence punishable
under Section 324 of |.P.C

8. Being aggrieved agai nst and dissatisfied with the

sai d judgnent of conviction and sentence, the accused has
preferred this present Crinminal Appeal. It be noted that
t hough the | earned Judge of the trial Court has acquitted
the accused for an offence punishabl e under Section 135
of B.P. Act, the State Government has not filed any
acquittal appeal for that offence.

9. W have heard M.J.M Budhbhatti, the |earned
advocate for the appellant/accused and M. K. T. Dave,
|earned APP for the respondent - State in detail at
l ength. M. Budhbhatti has taken us through the entire
evidence on record and M.Dave has taken us through the
i mpugned j udgnent.

10. At the outset of his argunments, M. Budhbhatti has

fairly conceded and submitted that conplicity of the
appellant is established. He has further argued that
P.W10 Tejaliben has deposed in her exam nation-in-chief



that on examnation in the school was over, P.WS3
Sumitraben and she herself both proceeded on foot for
reaching their residence and when they reached near
CGovernment fair price shop, Kasanmben was followi ng them
and at that time, Sardar husband of the sister of
Kasamben canme from behind of Kasanben and he caught hold
of the hand of Kasamben. She has deposed that when
accused was beating Kasanben, the brother of Kasanmben
cane to her for her rescue. She has further deposed that
as "Maramari" (scuffle) took place, she was frightened
and, therefore, she ran away fromthat place. By reading
this evidence, M.Budhbhatti has argued that this witness
Tejaliben has not been declared as hostile witness and,
therefore, her evidence given in exam nation-in-chief
cannot be lightly ignored. He has further argued that
fromthe deposition of P.W10 Tejaliben, it appears that
sone scuffle had taken place before actual incident took
place and for that scuffle "sonething" nmust have
happened. He has further argued that in view of this
evidence of P.W10 Tejaliben, the prosecution has
suppressed the material facts |leading to scuffle and,
therefore, the facts regarding genesis of the case are
wi t hhel d by the prosecution for which an adverse
i nference should be drawn agai nst the prosecution. He
has further argued that |l|ooking to the evidence on
record, it is admtted on the part of the prosecution as
wel |l as accused that Kasanben wote a letter Ex.40 which
was a nasty letter and taste and tenor of the contents of
the letter Ex.40 were so provocative that a nman of
reasonabl e prudence would certainly get excited and
provoke. He has argued that 1looking to this adnmitted
fact that the incident took place, as a result of letter
Ex. 40 received by the accused from Kasanben, accused got
excited and under provocation, he conmitted m sdeeds and,
therefore, it cannot be said that it was an intention of
the accused to commit a nurder of deceased Hi nmmtbhai. He
has further argued that looking to the facts and
circunmstances of the case and nore particularly, the
evidence of letter Ex.40, this is a case in which the
defence of accused squarely falls under Exception 4 of
Section 300 of I.P.C. and, therefore, at the best the
case of the prosecution can be said to have been proved
for an of fence puni shable under Part | of Section 304 of
I.P.C In support of his subm ssions, M.Budhbhatti has
cited the followi ng two deci sions.

[1] Akhil Alijehangir Ali  Sayyed Vs. State of
Maharashtra, reported in (2003) 2 S.C.C 708,
wherein on facts and circunstances of that case,
t he Hon' bl e Suprene Court held that the case of
the prosecution was falling under Part-l of



Section 304 of |I.P.C. instead of Section 302 of
I.P.C

[2] Hem Raj Vs. The State (Delhi Administration),
reported in AIR 1990 S.C 2252, wherein
occurrence happened in a spur of nmonment and in
heat of passion upon sudden quarrel and there was
no pre-neditation. On the facts and in the
circunstances of the case, the Hon'ble Suprene
Court held that intention to cause death or to
cause fatal injury could not be inputed against
accused and ultimately accused was convicted for
an of fence puni shable under Part |l of Section
304 of |I.P.C

Lastly, he has argued that the conviction of

accused under Section 302 of |I.P.C requires to be
altered and nodified and by convicting himfor an of fence
puni shable under Part | of Section 304 of 1.P.C.,

suitable sentence be inflicted on accused in accordance
with law. He has also argued that the accused has,
practically, undergone the sentence of about ten years
and, therefore, he be acquitted by treating a sentence
al ready undergone as sufficient sentence for the said
of fence puni shable under Part | of Section 304 of |.P.C

11. M. K T. Dave, |earned APP for the respondent State

has supported the judgnment, through out. He has argued
that |ooking to the nunber of infliction of knife bl ows
and situs of the injuries, case falls under C ause (3) of
Section 300 of I.P.C. He has further argued that | ooking
to the facts and circunstances of the case, the alleged
provocati on was not given by the deceased or the injured,
but fromthe record, it appears that he provoked Kasamben
by addressing letter Ex.41 to her and that is why in
reply to that letter Ex.41, Kasanmben wote a letter Ex.42
to the accused. He has further argued that |ooking to
the facts and circunstances of the case, this is not a
case in which the incident occurred all of sudden. He
has argued that on the contrary, the evidence speaks that
there was a pre-neditation on the part of the accused,
who cane along with a knife to the school and he was
waiting for arrival of Kasanben and H mtbhai fromthe
school and, therefore, necessary ingredients required to
be established for bringing the case under Exception 4 of
Section 300 of |I.P.C. are not established on the basis
of principle of ponderance of probability. In view of
this, M . Dave has argued that the contention of
M . Budhbhatti for bringing the case under Exception 4 of
Section 300 of |I.P.C is devoid of nmerits and it
requires to be rejected straightway. Lastly, he has



argued that this appeal |acks of nmerits and it requires
to be dism ssed.

12. v have di spassi onatel y consi der ed t he
subni ssi ons of the |learned advocates for both the
parties. W have carefully and nminutely exan ned the
evi dence on record. We have nade thorough scrutiny and
re-appreciation of the evidence on record to cone to our
own conclusions to decide this appeal. W have perused
the inpugned judgnent, which is <challenged in this
appeal . W have also gone through the record and
proceedi ngs of the case, which have been called for from
the trial Court.

13. As said earlier, M. J. M Budhbhat ti, | ear ned
advocate for the appellant has fairly conceded the facts
with regard to conplicity of the accused in the case. He
has strenuously argued in the appeal so as to bring the
case under Exception 4 of Section 300 of I.P.C. and
thereby, it 1is his submission that the accused be
convicted for an offence punishable under Part | of
Section 304 of I.P.C. by treating the sentence, which
has al ready been undergone as sufficient sentence for the
sai d of fence

14. There is no dispute with regard to the fact that

the H mt bhai son of Sonmmbhai Pasaya di ed homicidal death
on 11.10. 1993. Though, the |learned Judge of the trial
Court has not franed a specific point with regard to the
nature of the death of H mtbhai, he has di scussed and
dealt with the evidence of an inquest panchnana, Ex. 35,
medi cal evi dence of P. W2 Dr. Keshubhai  Senghar am
Praj apati, who perforned the postnmortem of deadbody of
t he deceased Hi mmt bhai, and prepared a P.M Notes Ex. 34.
As per the evidence of P.W2 Dr.Prajapati on 11.10. 1993,
when he was on duty as Medical Oficer, in Primary Health
Centre, Dhanpur at about 11.45 P.M, one Police Constable
Pande, B-39, brought to him a deadbody of deceased
H mmat bhai  Sonmabhai Pasaya for the purpose of autopsy.
He has further deposed that along with the sai d deadbody,
a copy of inquest panchnana and police death report were
al so submitted to him He has further deposed that he
started to performpostnortemat 7.00 A M and conpleted
it at 9.30 AM As per his evidence, he noticed the
following external injuries, which he noted down in
colum No. 17 of P.M Notes Ex. 34.

"Single incised wound on left side of the chest
just nedial to left nipple. Direction - vertica
in the 4th intercostal space.



Size : 1 1/4" length x 1/2" breath x 2" deep
upto lung (by probing).

Clean cut nmargin oval in shape tappering both
encl s.

As per his evidence, he noticed the follow ng
internal injuries, which he noted down in colum No.20 of
P. M Not es Ex. 34.

THORAX : -

1. Wlls, Ribs, Cartilages : Single incised wound on
| ef t side of the chest
just nedial to nipple in
t he 4t h ICS. Rbs &
Cartil ages - Normal -
right side - Normal

2. Pleura . Punctures on left side.
Ri ght side - Nornal.

3. Larynx, Trachea and . NAD
Bronchi .
4. Right Lung cRt. Lung : NAD w. 1.1
0z.
5. Left Lung : Lt. Lung : Mddle Lobe

injured 1" X 1/4" x deep
lung left peural cavity
henot horax wt. 11.5 oz.

6. Pericardium : Congest ed.

7. Heart :W.5 oz. (Chanber-Enpty).
Dr.Prajapati has deposed in his evidence that the
aforesaid injuries were antenortem He has al so deposed,

in para-10 of his deposition that the injuries sustained
by the deceased H mmtbhai were, on the vital parts of the

deceased H nmatbhai, as a result of which the said
injuries were sufficient in ordinary course of nature to
cause the death. He has opined for cause of death in

para-23 of P.M Notes, Ex.34 as follows :-

"The cause of death in my opinion is -

SHOCK DUE TO | NTRATHORACIC HAEMORRHAGE DUE TO



I NCI SED WOUND ON LEFT LUNG "

In the cross-exani nation, he has deposed that it

appears to himthat the deceased H nmtbhai was not given
any nedical treatnent prior to his death. He has also
deposed that deceased Hi nmtbhai woul d have survived with
i medi ate and urgent treatnent, if it could be available
to him In the cross-exam nation, he has al so deposed
that a hunan bei ng, who has received injuries, simlar to
injuries sustained by the deceased H mmtbhai, could
survive for maxi mum period of 30 minutes. It be noted
that the incident took place in the village Kanjeta. As
per the evidence of P.W5 Kasanben, inmrediately after the
occurrence of incident, she called for water from nearby
fair price shop and she nade her brother to drink water,
but that water canme out from the portion where the
deceased H mt bhai had sustained injuries and there was a
voice "ARRR' fromwithin the throat of H nmtbhai and
H mt bhai died on the spot at the place. In view of
this, there was no possibility to rembve the deceased
H mtbhai from the place of the incident to the nearby
Hospital to render him imediate and urgent nmedica

treatnent. From the Cross-examn nation of P. W2
Dr.Prajapati, no material has cone out to come to a
different conclusion that the H nmbhai (deceased) died
hom cidal death. In view of what is stated hereinabove,
the learned Judge of the trial Court has, rightly and
correctly, appreciated the evidence of inquest panchnana

Ex. 35 and testinony of P.W2 Dr.Prajapati read with P.M
Notes Ex.34 and he has cone to a right conclusion that
the deceased H mtbhai died homicidal death. e,
t herefore, uphold the finding of the | earned Judge of the
trial Court given by himat the end of para-14 of the
i mpugned j udgnent.

15. To connect the accused with the crime, the
prosecuti on has placed heavy reliance on evidence of eye
wi t ness P. W3 Kasanben, who is exam ned at Ex.38. As per
her evidence, she was staying with her parents, sisters
and brothers in village Gumali and for her education
purpose, she was comuting between Gunali and Kanj et a.
She was studying in 12th Standard in Hi gher Secondary
School at Kanjeta. As per her evidence, el dest anobngst
seven children of her parents, is her brother Laxmanbhai
second is Mani ben, wife of present appellant, third is
Maganbhai, fourth is H mtbhai (deceased), fifth is she
herself, sixth is her brother Parvatbhai and youngest
seventh is Kanubhai . As per her evidence, Maniben, her
el der sister had narried to the appellant and they both
were staying at village Kanjeta. As per her evidence,
Mani ben was serving as an enployee in the Hi gher



Secondary School at Kanjeta, for doing the work of
fetching water for school. Her br ot her deceased
H mt bhai was also studying in the sanme School i.e.
H gher Secondary School at Kanjeta. From her evidence,
it appears that the relations of the conpl ai nant and her
famly menbers with the appellant were not cordial but
st rai ned. Wth regard to notive, we will discuss the
evidence with regard to such relations of the conplai nant
and her fam |y nenbers with the appellant, hereinafter at
appropriate place.

In respect of the incident, she has deposed that

on fateful day of the incident i.e. 11.10.1993 in the
early morning at about 8.00 A M, she, her brother
H mt bhai (deceased), one Tejliben (P.W10) and sone
other 6-7 students of her village Gumali left, village by
travelling in S.T. Bus, for Kanjeta, as on that day an
exam nation was scheduled to be held and they reached
vill age Kanjeta at about 9.00 A M P. W3 Kasanben has
further deposed that before 09.10.1993, the present
appel | ant had received one letter - chit Ex.41 addressed
to her. VWhen that letter was attached and seized from
P. W3 Kasanben, it was attached in pieces and, therefore,
they are preserved in separate envelope and kept on
record. It is difficult to read the contents of that
letter Ex.41 witten by the appellant and addressed to
t he conpl ai nant Kasanben, because it is in pieces. The
| earned Judge of the trial Court has discussed about the
contents of the said letter Ex.41, in para-16 of his
judgrment. The learned Judge of the trial Court has
observed, in para-16 of his judgnent that before that
letter Ex.41 was addressed to the conplai nant - Kasanben,
Mani ben wife of the present appellant had Ileft her
matri nonial hone as she was displeased due to sone
donestic probl emand had conme to her parental hone. It
is also stated in para-16 of the judgment of the Iearned
Judge of the trial Court that the appellant had requested
inthat letter Ex.41 to send back Maniben to her in-Iaws’
house. It also appears from para-16 of the judgment that
P. W3 Kasanben had stated before the police that the
appel l ant had exceeded his limts in his letter Ex.41 by
stating in his letter Ex.41 that if, his wfe (Maniben)
woul d not be sent back then he was ready to keep Kasanben
in his house and, therefore, Kasanmben was irritated and
annoyed for such ugly demand nade by the appell ant. It
appears from the record that taste and tenor of text of
letter Ex.41 of the appellant addressed to Kasanben, were
not good and it was full of bitterness. Fromthe record,
it appears that Kasanben becanme very angry towards the
appellant for his courage to wite for and make an
unpl easant denand of the appellant and, therefore, in



reply to letter Ex.41, she prepared letter Ex.40 in her
own handwiting. From the evidence, it appears that
though it was prepared on 09.11.1993, Kasanben handed
over that letter to Mani ben on 11.10.1993. On reading
Ex. 40, it appears that Kasanben had becone very angry on
receipt of a letter Ex.41 from the appellant and she
surpassed her feelings with high degree of anger to the
extent that she informed the appellant that he would be
kill ed. As per the evidence of P.W3 Kasanben, on the
fateful day of the incident i.e. on 11.10.1993, after
reaching to the School at Kanjeta, she handed over the
said letter Ex.40 dated 09.10.1993, which she had witten
to the appellant to her sister Mani ben requesting her to
hand over it to the appellant and, thereafter, she went
i nside the examination hall and appeared at the witten

exam nation, which was fixed on that day. From her
evidence, it al so appears that her exam nation was over
at about 1.30 P.M and, therefore, she in conpany of

other students |left the School for going to their
respecti ve destinations. She has deposed that along with

her ; P. W6 Naval si nh, P. W8 Sumitraben, P.W?9
Shankar bhai, and P.W 10 Tejaliben and others were going
on foot to catch the S T. Bus and anongst them her

br ot her H nmat bhai was al so going on foot. Regarding the
i nci dent, she has deposed that when they were about to
reach near the police out post of Kanjeta, the present
appel | ant cane from her behind and asked her, as to what
she had witten in her letter Ex.40. Thereupon, she
replied in a question form as to what he had witten in
his (appellant) letter Ex.41 and on hearing this reply,
t he appellant got excited and inflicted a knife blow on
her wai st portion. On seeing this, the deceased
H mmat bhai, who was also going on foot along wth
Kasamben and other students, cane to the appellant and
asked the appellant, as to why he (appellant) was beating
his sister. Thereupon, the appellant inflicted knife
blow on chest of H muatbhai, as a result of which,
H mmat bhai fell down and as said by Kasanben, H nmatbha
died at that very place. This is sone and substance of
the case of the prosecution.

As said by P. W3 Kasanben, she had sustained an

infjury at her waist portion, because the appellant had
inflicted knife blow on her. As per the evidence of the
prosecution, she was exam ned by P.W1 Dr.Devada, who is
exam ned at Ex. 31.

16. P.W1 Kail ashchand Ram alji Devada, Ex.31 has

deposed that on 11.10.1993, he was performng his duty as
Medi cal Officer in J.S. Chauhan Hospital, Devgadh-Baria
and when he was on duty at about 7.45 P.M, Ms. Kasanben,



who had sustained injury, cane to him along with a
reference note of the Medical Officer of Primary Health

Centre, of Dhanpur. P. W3 Kasanben gave a history to
P.W1 Dr.Devada that assault was nade on her by knife at
about 1.00 P.M on 11.10.1993. Dr. Devada exani ned

Kasamben and he had noticed the follow ng external
injuries -

Incised wound on back - thoracic region 1"
|lateral to md line at 12th vertebra level 1 1/2"
x 1/4" x 1" size.

Dr. Devada issued a nedical certificate Ex.32 for
injuries sustained by Kasanben. In his (Dr.Devada)
certificate Ex.32, he has opined that the injuries could
be possible by sharp cutting object, and age of injury
was within 12 hours. He was shown nuddanal article No.8
kni fe and he has opined that the injuries stated in his
certificate Ex.32, could be possible by this knife.

In the cross-exam nation, he has opined that if

some person falls on sharp glass or iron sheet in such
way, that waist portion falls on that object, then it
coul d possible to cause injuries. This was nerely a
suggestion and Doctor has given his nmere opinion. From
the cross-examnation, it appears that it is not a case
of t he accused that the said injuries stated in
certificate Ex.32 were self inflicted injuries. Looki ng
to the evidence of P.W1 Dr.Devada read with Medica

Certificate Ex.32, the prosecution has proved t hat
Kasamben sustained injuries in the incident because her
presence at the place is not denied. She is an injured
eye W tness. On reading the evidence of P. W3 Kasanben,

we are satisfied that she is a natural and an i ndependent
wi t ness and she had sustained injuries in the incident.

In view of this, there is an in-built guarantee of her

presence at the spot when the incident took place. She
is a real sister of deceased H mmat bhai and she herself
al so sustained injuries in the incident. No close and

near relative would allow a real culprit to Scot-free and
woul d i nvolve an innocent person falsely in the case. A
near and close relative would always see that a rea

culprit is booked and punished. In viewof this, we find
that the evidence of P.W3 Kasanmben is trustworthy and
reliable. Her evidence inspires confi dence. Her
evidence is corroborated by a contenporaneous document
viz. her conplaint Ex.56. Her evidence is al so
corroborated by the nedical evidence of P.W1 Dr.Devada
and the nmedical certificate Ex.32. She has been

cross-examned at length by the defence | awer and she
wi thstood in her cross-exanmination, and no substantial



material in favour of the appellant has cone out to
di scredit her say.

17. The evi dence of P.W3 Kasanben is also
corroborated by evidence of P.W6 Navalsinh, P. W8
Sumi traben, P.W9 Shankarbhai, and P.W10 Tejaliben
These four witnesses were the students in whose conpany
P.W3 Kasanmben and deceased Hi nmat bai were proceedi hg on
foot towards the S.T. Bus-Stand. Al these witnesses
have narrated the sane story, which has been stated by
P. W3 Kasanben.

18. In view of what is discussed hereinabove, the
prosecution has | ed anpl e evidence to connect the accused
with the crine. It is proved beyond reasonabl e doubt
that on 11.10.1993 at about 13.30 hours, when P.W3
Kasamben and her brother H nmatbhai (deceased) were
proceedi ng towards the S.T.Bus-stand to catch the S.T.
Bus for their return journey to village Gunmali, the
appel l ant met them on the way near police out post of
village Kanjeta and the appellant first inflicted knife
bl ow on the wai st portion of P.W3 Kasanben, as a result
of which, she sustained injury noted down in nedica
certificate Ex.32 by P.W1 Dr.Devada. As appellant made
an assault on Kasanben, naturally her brother would
i ntervene and, therefore, he cane to her rescue and asked
t he appellant, as to why he was beating his sister and on
sayi ng so by Hi mmat bhai, the appellant inflicted knife
blow on the chest of Hi mmatbhai (deceased). As per
para-17 of P.M Notes, Ex.34, it appears that knife bl ows
was |anded on the left side of the chest causing incised
wound just nedial to left nipple and direction was
vertical in the 4th intercostal space. |Its size is also
required to be taken into consideration. Its size was 1
1/4" length x 1/2" breath x 2" deep upto the lung. As
H mmat bhai (deceased) sustained aforesaid injuries, which
were fatal, he died on the spot and, therefore, the
prosecuti on has proved beyond reasonabl e doubt that the
aut hor of the said injuries was no one else, but it was
appellant only and thus, the offence punishable under
Section 302 of |I.P.C. is proved beyond reasonabl e doubt.
As di scussed earlier, M.Budhbhatti has not disputed much
with regard to conplicity of the accused in the crine.
On the contrary, he has fairly conceded that the
conplicity of the accused is proved. H's nmain argunent
isto the effect that the case of the accused falls under
Exception 4 of Section 300 of I.P.C. and, therefore, as
argued by himthe of fence which can be said to have been
conmtted by the accused, was puni shabl e under Part | of
Section 304 of |I.P.C. Exception 4 of Section 300 of
|.P.C. reads as follows :-



"Cul pable homicide is not nurder if it is
conmitted without preneditation in a sudden fight
in the heat of passion upon a sudden quarrel and
wi thout the offender's havi ng t aken undue
advant age or acted in a cruel or unusual manner."

19. In t he case of State of Mharashtra Vs.
Krishnanmurti Laxm pati Naidu, reported in AIR 1981 S.C
617, the Hon' ble Suprene Court has held that it is for
the accused to establish with a balance of probability
circunmstances which would bring his case wthin any
Excepti on.

20. M. K. T. Dave has placed reliance on the case of

Surinder Kumar Vs. Union Territory, Chandigarh, reported

in AI.R 1989 S.C. 1094, it has been held in para-6 as

follows : -

" To invoke this exception four requiremnments mnust

be satisfied, nanmely, (i) it was a sudden fight;
(ii) there was no preneditation; (iii) the act
was done in a heat of passion; and (iv) the
assail ant had not taken any undue advantage or
acted in a cruel manner. The cause of the
quarrel is not relevant nor is it relevant who
offered the provocation or started the assault.
The nunber of wounds caused during the occurrence
is not a decisive factor but what is inportant is
that the occurrence must have been sudden and
unpreneditated and the offender nust have acted
inafit of anger. O course, the of fender mnust
not have taken any undue advantage or acted in a
cruel manner. \Were, on a sudden quarrel, a
person in the heat of the nonment picks up a
weapon whi ch i s handy and causes injuries, one of
whi ch proves fatal, he would be entitled to the
benefit of this exception provided he has not
acted cruelly..........

21. M. K T.Dave has argued that | ooking to the facts

and circunstances of the case, the appellant is unable to
satisfy this Court about the necessary ingredients to
bring the case under Exception 4 of Section 300 of |I.P.C
He has argued that fromthe facts, it energes that there
was no sudden fight, when deceased H nmatbhai and P.W3
Kasamben, both were going on foot fromthe School to
reach their residence to catch the S.T.Bus reaching
village Kanjeta and when, they were so going, the
appel | ant suddenly appeared at the place and he caught
hold of P.W3 Kasanben from her behind and inquired from



her, as to what she had stated in her letter at Ex.40.
As discussed earlier, P.W3 Kasanben was very much
irritated and annoyed against the appellant, as the
appellant had witten a nasty letter Ex.41 addressed to
P. W3 Kasanben and, therefore, she replied the appellant
in a question form as to what he had stated in his
letter Ex.41 and thereupon, the appellant got excited and
inflicted a first knife blow on the waist portion of
P. W3 Kasanben. O course, verbal altercation night have
taken placed, but there was no sudden fight in between
t he appellant and P.W3 Kasanben and, therefore, this
first requirenent is not established fromthe facts of
the case. For a noment, if it is believed that there was
a fight in between the appellant and P. W3 Kasanben then
that fact cannot be stretched to the extent that the said
fight was in between the appellant and the deceased

H mmat bhai. Deceased Hi mmatbhai canme in picture, after
the appellant inflicted a knife bl ow on the wai st portion
of his sister Kasanben. He cane to the appellant to

rescue her sister and he asked the appellant, as to why
he was beating her sister and inmediately, thereafter the
appel l ant turned to Hi mmat bhai and inflicted a knife bl ow
on the chest portion of Hi mmat bhai . Under the
ci rcunmst ances, there was no fight much | ess sudden flight
in between the appellant and deceased H mmatbhai and,
t herefore, he ought not to have inflicted a knife bl ow on
the chest portion of the deceased Hi nmmatbhai, nerely
because, P. W3 Kasanben had witten a letter Ex.40 to the
appel | ant .

22. M. Budhbhatti has argued that the appellant first

i nquired fromP. W3 Kasanben, as to what she had witten
in her letter Ex.40 and in reply to that question, P.W3
Kasamben replied in a question form as to what he
(appellant) had stated in his letter Ex.41 and thereupon

the appellant got excited and in that excitement in the
heat of passion, he inflicted knife blow on the waist
portion of P.W3 Kasanben. It be noted that P.W3
Kasamben had witten a letter EX.40 in reply to a letter
Ex.41 addressed by the appellant to P. W3 Kasanmben and,
therefore, a cause was given by the appellant and not by
P. W 3 Kasanben. Had the appellant not witten a letter
Ex.41 to P. W3 Kasanben in a nasty manner, perhaps, P.W3
Kasamben woul d not have replied letter Ex.40 to the

appel | ant and, therefore, the provocation was not
provoked at the instance of P.W3 Kasanben. From the
facts, it reveals that the provocation was initiated by

t he appel l ant hinsel f because he had witten a letter
Ex.41 to P.W3 Kasanben in which he (appellant) had
witten that if, his (appellant's) w fe Maniben was not
sent back to her in-laws' house then he was ready to keep



P. W3 Kasanben in her (Maniaben's) place, neaning thereby
he asked P. W3 Kasanben to his house to live with him as
his wife, instead of Maniben. Naturally, if this type of
letter Ex.41 was addressed by the appellant to P.W3
Kasamben, a School going unmarried girl, would certainly
be irritated and annoyed and woul d becone angry towards
the appellant and, therefore, she reacted sharply by
addressing a letter Ex.40 to the appell ant. O course,
taste and tenor of letter Ex.40 are not good and a
bitterness is reflected from the letter Ex.40 to the
extent that a threat was given by P. W3 Kasanben to the
appel l ant that he would be killed. 1In ordinary course of
nature, the appellant mght have got excited because he
received such letter Ex.40 wth threats from P.W3
Kasanben. Fromthis evidence, it can be said that the
appellant had given a cause for getting himexited
agai nst the P. W3 Kasanben and on that excitenent, he
inflicted knife blow on the waist portion of P.W3
Kasamben. |In view of this, the appellant is not entitled
to get any benefit of Exception 4 to Section 300 of
I.P.C for his assault by knife on deceased H mmat bhai
The letter Ex.40 was not witten by H mmat bha
(deceased). Perhaps he night not be know ng about the
said letter Ex.40 witten by P. W3 Kasanben and addressed
to the appellant. P.W3 Kasanben has deposed in her
evi dence that when she gave letter Ex.40 to her sister
Mani ben, Mani ben had already cone to the school for her
duties and that Mniben was knowi ng that Kasanben was to
cone to appear at the exam nation of the school. She has
further made it clear that when she handed over the
letter Ex.40 to Maniben, there was no any other third
person present, except she herself and Mani ben. She has
al so deposed that H nmatbhai (deceased) was al so not
present there, when she gave letter Ex.40 to her sister
Mani ben and, therefore, there was no reason for the
appellant to inflict knife blow on the chest of
H mrmat bhai (deceased). Hi mrat bhai (deceased) only
intervened to rescue his sister Kasanben. He canme in
picture, after the appellant had already inflicted one
knife blow on the waist portion of Kasanmben and,
therefore, we are of the viewthat an act of inflicting
t he bl ow on Hi nmat bhai (deceased) was not done in a heat
of passion.

22.1Now the another ingredient which is required to

be established, is to the effect that the assailant had
not taken any undue advantage or acted in a cruel nmanner.
H mmat bhai (deceased) was not having any weapon with him
and Kasanben was al so not having any weapon wth her
Both were wunarnmed and the appellant came with the knife
fromhis house and nerely because, deceased Hi nmatbha



cane to rescue her sister Kasanben, the appellant
inflicted a knife blowwith force on the chest portion of
H mrmat bhai because depth of injury is 2" and, therefore,
certainly it can be said that the appellant acted in a
cruel manner and he took an undue advantage of unarned
H mmat bhai and, therefore, this third ingredient is also
not established.

22.2M.K T.Dave, learned APP for the respondent State

has vehenmently argued that one of the npbst inportant
ingredients required to be established by the appellant,
is that there was no preneditation. P.W3 Kasanben has
deposed that on the date of the incident, she, her
br ot her H nmat bhai and ot her students, by travelling in a

S.T.Bus cane to Kanjeta from their village Gumali and
t hey reached t he school at about 9. 30. A M
I mredi ately, after reaching to the school, Kasanben

handed over a letter Ex.40 to her sister Maniben with a
request to her to give that letter Ex.40 to her husband
i.e. present appellant and, thereafter, she entered into

the examination hall and appeared at the exani nation
Ceneral ly, the duration of the exam nation remains for
two to three hours. In the conplaint, P.W3 Kasanben has

stated that the period of exami nation was 11.00 AM to
2.00 P.M In the cross-exam nation, in para-5, of her
deposition, she has deposed that her exam nation was over
at 1.30 P.M and, thereafter, they left the school to go
to village Gunali. Looking to this timng in between
9.30 AM and 1.30 P.M, the appellant had anmple tinme to
thi nk over the contents of the letter Ex.40 received from
his wife Maniben. Kanjeta is a small village in which
the police, is functioning in Police Qut Post. If,
Kasamben had given a letter Ex.40 to her sister Maniben
at 9.30 A M possi bly she nust have handed it over to
the appellant within an hour. So from 10.30 A M to
1.30 P.M, the appellant thought over the contents of a
letter EX.40 and he deternmined to teach a lesson to
Kasamben. He came fromhis house to the way | eading from

the school to S. T.Bus-stand. He canme with a deadly
weapon knife. All these facts and circunstances do
suggest that he came wth a preneditation to teach a
| esson to P. W3 Kasanben and, therefore, it cannot be

said that there was no preneditation. The facts clearly
suggest that there was a prenmeditation on the part of the
appel | ant before | eaving his house to cone to the way
| eading from the school to the S.T.Bus-stand. Thus, one
of the nobst inportant ingredients that there was absence
of preneditation to bring the case under Exception 4 of
Section 300 of I.P.C., it is not established. Recent |y,
we have cone across two deci sions of the Hon'ble Suprene
Court ;



[ 1] Ghapoo Yadav and others, Vs. State of MP.,
reported in AIR 2003 S.C 1620, it has been held as
fol |l ows.

"The Fourth Exception of Section 300, IPC covers

acts done in a sudden fight. The help of
Exception 4 can be invoked if death is caused '
(a) without preneditation, (b) in a sudden fight;
(c) wthout the offender's having taken undue
advantage or acted in a cruel or unusual nmanner;
and (d) the fight must have been with the person
killed. To bring a case within Exception 4 al

the ingredients nmentioned in it nust be found.
The 'fight' occurring in Exception 4 of Section
300, IPC is not defined in the IPC. Heat of
passion requires that there nust be no time for
t he passions to cool down.......... Afight is a
conbat between two and nore persons whether with
or without weapons. It is not possible to
enunci ate any general rule as to what shall be
deermed to be a sudden quarrel. It is a question
of fact and whether a quarrel is sudden or not
must necessarily depend upon the proved facts of
each case. For the application of Exception 4,
it is not sufficient to show that there was a
sudden quarrel and there was no preneditation

It nust further be shown that the offender has
not taken undue advantage or acted in cruel or
unusual manner. The expression "undue advant age"

as used in t he provi si on neans "unfair
advant age. "
[ 2] Dhiraj bhai Gorakhbhai Nayak Vs. State of

CGuj arat, (decided on 25.07.2003) reported in 2003 Al R SCW
3596, wherein it has been held as foll ows.

"Exception 4 deal s with cases in which
notw t hstandi ng that a bl ow nmay have been struck,
or some provocation given in the origin of the
dispute or in whatever way the quarrel nmay have
originated, yet the subsequent conduct of both
parties puts themin respect of guilt upon equa
footing. A "sudden fight" i mplies nmut ual
provocati on and blows on each side. The homi ci de
conmitted is then clearly not traceable to
unilateral provocation, nor in such cases could
t he whol e bl ame be pl aced on one side.

The "fight" occurring in Exception 4 to Section
300, I.P.C is not defined inthel.P.C. It



takes two to make a fight. Heat of passion
requires that there nust be no tine for the
passions to cool down and in this case, the
parties have worked thenselves into a fury on

account of the verbal altercation in t he
begi nni ng. A fight is a conbat between two and
nore persons whether with or w thout weapons. It

is not possible to enunciate any general rule as
to what shall be deened to be a sudden quarrel

It is a question of fact and whether a quarrel is
sudden or not nust necessarily depend upon the
proved facts of each case. For the application
of Exception 4, it is not sufficient to show that
there was a sudden quarrel and there was no

premeditation. It nust further be shown that the
of fender has not taken undue advantage or acted
in cruel or unusual nanner. The expression

"undue advantage" as used in the provision neans
"unfair advantage."

23. Keeping in nmind the aforesaid | egal position with

regard to Exception 4 to Section 300 of |I.P.C W& have
re-appreciated the evidence on record. Herein this case
nmost inmportant ingredient with regard to absence of
prenmedi tation, is found absent. The appellant received a
letter Ex.40 from his wife Mani ben round about 10.30 A M
and, thereafter, he cane arned with a knife at about 1.30
P. M at the place of occurrence This shows that there
was an anple time for his passions to cool down and,
therefore, the ingredient of presence of prenmeditation is
found established in this case. The verbal altercation
took place in between Kasamben and the appellant. There
was a reason for the appellant to have an anger towards
Kasamben and, therefore, his act at the best can be
justified for inflicting injury on Kasanben. Looking to
the facts, it appears that deceased H mmatbhai did not
give any cause for provocation to the appellant, because
he was unarnmed. He only asked the appellant as to why he
was beating his sister. This act of asking a question to
t he appel |l ant by deceased Hi mmatbhai, is not so grave
that the appellant had reason for being provoked agai nst
deceased H mmatbhai. He had no reason to cause a fatal
infjury by inflicting knife blow on the chest of the
deceased H mmat bhai. Thus, to our mnd, the argunents of
M . Budhbhatti cannot be accepted. W cone to conclusion
that the appellant is not entitled to any benefit of
Exception 4 to Section 300 of |.P.C H's (appellant's)
act squarely falls wunder ause (3) of Section 300 of
I.P.C. and, therefore, the learned Judge of the tria
Court has rightly convicted the appellant for conmitting
an of fence of nurder of Hi mmatbhai which is punishable



under Section 302 of 1.P.C and held the appellant
guilty for the sane.

24. Except, the aforesaid only contention with regard

to the case falling under Exception 4 to Section 300 of
|.P.C., no other argunents were advanced by M. Budhbhatt
to assail the inpugned judgnent.

25. For the foregoing reasons, this appeal is devoid

of merit and it deserves to be di sm ssed. Accordi ngly,
this appeal is dismssed. The judgnent Ex.59 of the
convi ction and sentence dated 20.04.1995 rendered by the
| earned Additional Sessions Judge, Panchmahals, at Godhra
Canp at Dahod in Sessions Case No.30 of 1994 is, hereby
confirmed. The order regarding disposal of the Middanal
articles as per directions given by the | earned Judge of
the trial Court in the final operative order of the
i mpugned judgnent, is maintained.

Dt.29.08.2003 [M H. Kadri,J.]

[H H Mhta,J.]

(vijay)

* * % *x * *x * * *x %



