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By filing instant application under Section 11 of

the Arbitration and Conciliation Act, 1996, the
petitioner has prayed to appoint an arbitrator to
adjudi cate the disputes which have arisen between the
petitioner and the respondent No. 1.

2. The petitioner and the respondent No.l1 entered

into an agreenent dated August 28, 1993 for |ease of the
boiler by the petitioner to the respondent No.1 on the
terms and conditions stated therein. After |ease,
di sputes and di fferences arose between the petitioner and
the respondent No.1, and it is the case of the petitioner
that as breach of contract was committed by t he
respondent No.1l, it is entitled to receive a sum of
Rs. 1, 87, 88, 484/ - . Therefore, the petitioner i ssued
notice dated Cctober 17, 1997 through its |lawer calling
upon the respondent No.1 to nmake paynent of Rs.
1, 87, 88, 484/ - . The respondent No.1l gave reply dated
February 11, 1998 and made reference to arbitration
clause contained in the |ease agreenent. Therefore, the
petitioner addressed a notice dated July 17, 1998
intimating the respondent No.1l that the respondent No.2
was appointed as its arbitrator, and requested the
respondent No.1 to appoint its arbitrator. In response
to the said notice, the respondent No.1 addressed a
letter dated August 11, 1998 proposing to appoint Shr
G Sudhi ndra, Chartered Accountant to be its arbitrator
The record shows that Shri G Sudhi ndra was not inclined
to act as arbitrator and this was intimated to the
petitioner vide letter dated Septenber 29, 1998, which
was addressed by the respondent No. 1. Therefore, by a
subsequent |etter dated Novenber 25, 1998, the petitioner
rem nded the respondent No.1 to appoint an arbitrator
wi t hout undue delay. However, the respondent No.1 did
not make any appointnment. Under the circunstances, the
petitioner instituted Summary Suit No.4220 of 1999 in the
City Cvil Court, Ahnedabad agai nst the respondent No.1
for recovery of sum due to it. |In the said suit, the
respondent No.1 made an application under Section 8 of
the Arbitration and Conciliation Act, 1996, and requested
the Court to refer the disputes between the parties to
arbitration. The petitioner and the respondent No.1
finally agreed to refer the disputes and differences to
arbitration. The petitioner appointed the respondent
No.2 as its arbitrator, whereas the respondent No.1
appoi nted the respondent No.3 as its arbitrator. A joint
purshis was filed on Septenber 28, 2000 before the trial
Court, on the basis of which, Cty Cvil Court passed an
order referring the disputes to arbitration. The
petitioner has averred t hat arbitral proceedings



conmenced on and from Sept enber 28, 2000. According to
the petitioner, respondent Nos.2 & 3 were required to
appoint a presiding arbitrator in order to conplete and
properly constitute Arbitral Tribunal and, therefore, the
petitioner addressed a notice dated Cctober 15, 2002 to
the respondent Nos.2 & 3 calling upon themto appoint a

presiding arbitrator. A copy of the said notice is
produced by the petitioner at Annexure-A to t he
application. The petitioner has averred that the

respondent Nos.2 & 3 are unable to agree to appoint a
presiding arbitrator, and relied upon the letter dated
Novermber 14, 2002 addressed by the respondent No.1l as
well as letter dated Novenber 30, 2002 addressed by the
respondent No.2 in support of the said avernents. VWhat
is averred by the petitioner is that the respondent Nos.2
& 3 could not agree to the appointnment of the presiding
arbitrator in view of the letter dated Decenmber 21, 2002
addressed by the respondent No.2 to the respondent No. 3.
Under the circunstances, the petitioner has filed instant
petition and claimed relief to which reference is made
earlier.

3. On service of notice, the respondent No.1l has
filed reply controverting the avernents made in the
application, and has sought pernmission to refer to and
rely upon the contentions which were raised before City
Cvil Court, Ahnedabad in Summary Civil Suit No.4220 of
1999. In paragraph 6 of the reply, it is stated that the
parties want to appoi nt presidi ng arbitrator to
constitute Arbitral Tribunal and that the names suggested
by the respondent No.l1 may be consi dered by the noni nee
of the Chief Justice while making appoi nt nent of
presiding arbitrator.

4. Heard the |earned advocates of the parties. The

fact that the di sputes between the parties were referred
for adjudication to the respondent Nos.2 & 3, is not in
dispute. It is not in dispute that it was necessary for
t he respondent Nos.2 & 3 to appoint a presiding
arbitrator in order to constitute Arbitral Tribuna
properly. It is also not in dispute that the respondent
Nos.2 & 3 have failed to appoint a presiding arbitrator.
Having regard to the facts of the case,| amof the
opinion that interest of justice would be served if
M. Justice R C Mankad (Retired) is appointed as presiding
arbitrator of the Arbitral Tribunal which consists of
respondent Nos.2 & 3.

For t he foregoing reasons, the application
succeeds. Hon'ble M .Justice R C Mankad (Retired) is
appointed as Presiding Arbitrator of Arbitral Tribuna



consisting of respondent Nos.2 & 3. The application
accordingly stands di sposed of. There shall be no orders
as to costs.

(J. M Panchal , J.)

(patel)



